City Commission

City of Eudora Modified Public Meeting Procedure
The City of Eudora will hold a City Commission meeting on June 13, 2022 beginning at 7:00 pm.
Due to the concerns of spread of COVID-19, the City Commission meeting will be held at City
Hall, but some City Commissioners may participate remotely. To meet the spirit and intent of the
Kansas Open Meetings Act (KOMA), anyone can listen to the meeting live via a conference call.
You can access the meeting on your phone or computer using the following details:
Join Zoom Meeting
https://zoom.us/j/95732162786?pwd=dWsxdzFqMGQ1MFg3aGhkelZIQXYwQT09
Meeting ID: 957 3216 2786
Passcode: 593180
Members of the City Commission, presenters, or staff will identify themselves when speaking so
that everyone will know who is speaking at the time.

City Commission Agenda
EUDORA CITY COMMISSION MEETING AGENDA
CITY HALL – 4 E. 7TH STREET
EUDORA, KANSAS
June 13, 2022
7:00 PM
Mayor: Tim Reazin
Vice Mayor: TBD
City Commissioners: Jolene Cullen, Alex Curnes, Roberta Lehmann, & Tim Bruce
I.

CALL TO ORDER

Roll Call

Pledge of Allegiance

II.

CHANGES OR ADDITIONS TO AGENDA – Approve agenda

III.

OATH OF OFFICE
A. Newly elected City Commissioner Alex Curnes

IV.

ELECT VICE MAYOR

V.

CONSENT ITEMS
A. Consider minutes of May 23, 2022, Eudora City Commission meeting
B. Consider warrants against the City of Eudora
C. Consider May 2022 Police and Fire Reports
D. Consider quarterly Chamber report

VI.

PUBLIC COMMENTS: Please state name and address prior to addressing the Governing
Body. Public comments are limited to three (3) minutes per speaker.

VII.

BUSINESS ITEMS
A. Consider the introduction of new employees to the City Commission
i.
Colton Kreie
ii.
Susie Yuran
iii.
Michael Gentry
iv.
Matt Shirhall
v.
Jeremy Reimer
vi.
Guillermo Gonzalez
vii.
Rev. Ross Baker
viii.
Rev. Dr. Krista Kiger
B. Consider mayoral appointments to the Eudora Planning Commission and Board of
Zoning Appeals
C. Consider a proclamation declaring June 26th, 2022, Earl “Bob” Slapar Day
D. Consider a proclamation recognizing Juneteenth
E. Consider a Master License Agreement for attachments to City facilities with
Southwestern Bell Telephone Company, d/b/a AT&T
F. Consider Public Hearing Notice from Douglas County Commissioners for a petition for
incorporation of the City of Clearfield set for June 15, 2022

VIII.

MAYOR & CITY COMMISSION COMMENTS

IX.

CITY MANAGER & STAFF COMMENTS

X.

WORK SESSION

A. Discussion regarding City Commission compensation

XI.

ADJOURNMENT

As a courtesy, please silence all cell phones while the City Commission meeting is in session.

OATH OF OFFICE
FOR THE CITY OF EUDORA, DOUGLAS COUNTY, KANSAS

I, Alex Curnes, do solemnly swear that I will support the Constitution of the United States and
the Constitution of the State of Kansas, and faithfully discharge the duties of a Eudora City
Commissioner so help me God.
_________________________________________
Employee Signature
SUBSCRIBED AND SWORN TO before me, this 13th day of June, 2022.

_________________________________________
Kelly Delay
Witness

K.S.A. 54-106

City Commission Minutes
EUDORA CITY COMMISSION MEETING MINUTES
CITY HALL – 4 E. 7th STREET
EUDORA, KANSAS
MAY 23, 2022
7:00 PM
I.

CALL TO ORDER
Mayor Tim Reazin
Vice Mayor Ruth Hughs
Commissioner Jolene Cullen
Commissioner Roberta Lehmann
Commissioner Tim Bruce
Quorum noted.
Pledge of Allegiance was recited.

II.

CHANGES OR ADDITIONS TO AGENDA
Mayor Reazin requested to remove the Executive Session to discuss matters of nonelected personnel and add Business Item C to recognize Alleigh Weems’ tenure as a
Management Fellow, pushing the last two business items to items D and E.
Mayor Reazin moved the City Commission approve the agenda with the removal of
the Executive Session, motion seconded by Vice Mayor Hughs, all ayes, motion carried,
5-0.

III.

CONSENT ITEMS
A. Consider minutes of May 09, 2022, Eudora City Commission meeting
B. Consider warrants against the City of Eudora
C. Consider April 2022 People Services Report
Mayor Reazin moved the City Commission approve the consent items as submitted,
motion seconded by Commissioner Lehmann, all ayes, motion carried, 5-0.

IV.

PUBLIC COMMENTS
Public comments were invited and none were submitted nor heard.

V.

BUSINESS ITEMS
A. Proclamation recognizing Ruth Hughs as a person of distinction
Mayor Reazin read and presented the proclamation to Vice Mayor Hughs. Vice
Mayor Hughs received an award for her dedication to the community,
commemorating her 12 years of service on the City Commission.
Vice Mayor Hughs gave a short speech thanking everyone for the recognition and
camaraderie over the past 12 years.
City Manager Barack Matite spoke to Vice Mayor Hughs, thanking her for her
dedication and service and always having the community’s best interest in mind. He

May 23, 2022 City Commission Meeting Minutes

|

1

appreciated her continued leadership and council throughout his time as a City
Manager.
VIESTE LLC representative Mike Comparato commented that he has always
enjoyed her leadership in the community and has always respected her opinion on
communal projects. He considered his time working with her both a privilege and an
honor.
Mayor Reazin moved the City Commission approve the proclamation honoring
Ms. Ruth Hughs and recognizing her as a person of distinction, motion
seconded by Commissioner Bruce, all ayes, motion carried, 5-0.
B. Consider the election of a new city commissioner to complete the impending city
commission vacancy
Applications for City Commissioner candidates were received with a deadline of May
4th at noon, with interviews following on May 16th. After the interviews concluded, the
City Commission were ready to determine the next City Commissioner-elect.
Commissioner Lehmann moved the City Commission elect Alex Curnes to fill
the impending unexpired City Commission term of Ruth Hughs to be vacated
by Ruth Hughs on Wednesday, June 1, 2022, motion seconded by Commissioner
Bruce, all ayes, motion carried, 4-0. Vice Mayor Hughs was exempt from
participating in the voting of the motion, due to a conflict of interest.

C. Consider the recognition of Alleigh Weems’ completion of the Management Fellow
Program at the City of Eudora through the University of Kansas
Assistant City Manager Kevyn Gero presented former Management Fellow Alleigh
Weems with a plaque commemorating her time at the City of Eudora and service to
the City and its residents.
Vice Mayor Hughs and Mayor Reazin both commented that they have enjoyed Ms.
Weems’ assistance, work, and contributions throughout the past year and will miss
having her around.
D. Consider a request for the consumption, sale, or possession of alcohol with the
Special Event Permit Request for the CPA picnic
City Clerk Kelly Delay presented that the Eudora CPA had submitted a Special
Event Permit Request, in which they desired to have a beer garden. The CPA had
fulfilled all required licensure to have the garden but needed the City Commission’s
approval per current policy.
Mayor Reazin moved the City Commission allow of the sale, possession,
dispensing, and consumption of alcoholic liquor on the public right-of-way
between Thursday, June 16th, 2022, and Saturday, June 18th, 2022, for the
Eudora CPA Picnic event, and authorize a Resolution should one be needed,
motion seconded by Commissioner Bruce, all ayes, motion carried, 4-1. Vice Mayor
Hughs voted in opposition to the motion.
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E. Consider an update regarding the downtown landscape program
Parks & Recreation Director Sally Pennington presented that the downtown area of
Eudora is under renovation, not only for the time being, but for a long-lasting plan.
The areas the renovations will focus on include the flowerbeds on Main Street, in
front and behind City Hall, the front of City Hall Annex, and the Public Safety
Building.
No action was taken nor requested.

VI.

MAYOR AND CITY COMMISSION COMMENTS
Mayor Reazin commented that he will miss Vice Mayor Hughs sitting next to him in
meetings the past twelve years and has appreciated everything she has done.
Vice Mayor Hughs – No comment.
Commissioner Cullen – No comment.
Commissioner Bruce thanked Vice Mayor Hughs.
Commissioner Lehmann thanked Vice Mayor Hughs for her constant
encouragement and support throughout their shared years on the Commission.

VII.

CITY MANAGER AND STAFF COMMENTS
City Manager Barack Matite commented thank you to Vice Mayor Hughs and that he
will miss her, but he hopes to continue to see her around.
Assistant City Manager / HR Director Kevyn Gero commented thank you to Vice
Mayor Hughs and remarked that her impact on the community—especially to the
seniors and city staff is something special.
Fire Chief Mindy Andrasevits commented that Vice Mayor Hughs was the first City
Commission staff that she met when the Fire Chief came to town, which set a great
tone for who she would eventually be working for, believing it would be, and is, a
great place to be.
Police Chief Wes Lovett commented thank you to Vice Mayor Hughs for her service,
commenting that she was on the board that hired him onto the City’s staff five years,
and he will always be grateful for that.
Director of Public Works Branden Boyd – Absent.
Parks & Recreation Director Sally Pennington commented thank you to Vice Mayor
Hughs for her contributions to the city and on the Senior Foundation. She also
updated that the pool is scheduled to open on May 31st, and June 4th is the first
Family Fun Night of the Summer.
City Clerk / Administrative Services Manager Kelly Delay commented thanks to Vice
Mayor Hughs for her contributions and always looking out for different groups of
people, including the seniors, the kids, and City Staff.
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VIII.

EXECUTIVE SESSION
A. Matters of non-elected personnel
Item was removed upon the approval of the agenda.

IX.

ADJOURNMENT
Commissioner Bruce moved to adjourn, motion seconded by Commissioner Cullen, all
ayes, motion carried, 5-0.
Meeting adjourned at 7:30pm.

_______________________________
Tim Reazin, Mayor

_______________________________
Kelly Delay, City Clerk
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City Commission Minutes - Attachments

Please see the following documents for packet submissions made after the original
packet was posted online.
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City Commission Minutes - Attachments

End of attachments.
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City of Eudora Fire Department
Eudora, KS
This report was generated on 6/9/2022 3:50:58 PM
Incident Statistics
Zone(s): All Zones | Start Date: 05/01/2022 | End Date: 05/31/2022
INCIDENT COUNT
INCIDENT TYPE

# INCIDENTS

EMS

37

FIRE

14

TOTAL

51
TOTAL TRANSPORTS (N2 and N3)

APPARATUS

# of APPARATUS
TRANSPORTS

# of PATIENT TRANSPORTS

TOTAL # of PATIENT
CONTACTS

B1271

0

0

4

E1232

0

0

3

TOTAL

0

0

7

PRE-INCIDENT VALUE

LOSSES

$290,680.00

$110,000.00
CO CHECKS

TOTAL
MUTUAL AID
Aid Type

Total

Aid Given

1

Aid Received

1

OVERLAPPING CALLS
# OVERLAPPING

% OVERLAPPING

4

7.84

LIGHTS AND SIREN - AVERAGE RESPONSE TIME (Dispatch to Arrival)
Station

EMS

FIRE

City of Eudora Fire Department

0:07:18

0:10:48

AVERAGE FOR ALL CALLS

0:08:15

LIGHTS AND SIREN - AVERAGE TURNOUT TIME (Dispatch to Enroute)
Station

EMS

FIRE

City of Eudora Fire Department

0:02:44

0:07:58

AVERAGE FOR ALL CALLS

0:03:34

AGENCY

AVERAGE TIME ON SCENE (MM:SS)

City of Eudora Fire Department

25:12

Only Reviewed Incidents included. EMS for Incident counts includes only 300 to 399 Incident Types. All other incident
types are counted as FIRE. CO Checks only includes Incident Types: 424, 736 and 734. # Apparatus Transports = #
of incidents where apparatus transported. # Patient Transports = All patients transported by EMS. # Patient Contacts
= # of PCR contacted by apparatus. This report now returns both NEMSIS 2 & 3 data as appropriate. For overlapping
calls that span over multiple days, total per month will not equal Total count for year.

emergencyreporting.com
Doc Id: 1645
Page # 1 of 1

City of Eudora Police Department
Report Date Range: 05/01/2022 to 05/31/2022

Dispatched Calls- Priority Level= 135
INCIDENT TYPE

# INCIDENTS

% of TOTAL

Adult/Child Welfare Checks

23

17.04%

Accidents

14

10.37%

Medicals

14

10.37%

Alarms

10

7.41%

Disturbances

10

7.41%

Suspicious Activity
Other

8
56

5.93%
41.48%

135

100.00%

TOTAL

Dispatched Calls- Non-Priority= 220
INCIDENT TYPE
Request Speak to Officer

# INCIDENTS
70

% of TOTAL
31.82%

Building/Residence Check

28

12.73%

Investigate Vehicle

24

10.91%

Pedestrian Check

18

8.18%

Animal Calls

15

6.82%

Follow-Up Investigation

15

6.82%

Other

50

22.73%

220

100.00%

TOTAL

Self-Initiated Calls/Stops= 315
TYPE

#

Traffic Stops

225

Traffic Citations

32

also counts as a traffic stop

Criminal Citations

41

also counts as a traffic stop

Arrests

9

includes warrants served & DUI's

Warrants Served

1

Attempted Warrants

3

DUI's

4
TOTAL

315

*Total officer interactions for the month of May= 670

Investigations:

News & Events:
Assisted Eudora High School with graduation ceremony and traffic control.
Chief Lovett attended the Kansas Association of Chiefs of Police conference May 23-26
in Manhattan, KS.

City Clerk’s Office

Agenda Statement
Date:
To:
From:
Re:

June 13, 2022
Mayor and City Commission
Kelly Delay, City Clerk
Mayoral appointments to the Planning Commission and Board of Zoning Appeals

Background:
Of the seven members of the Planning Commission, three of the three-year terms expired this
year. The terms for the remaining four members expire in 2023. The members with the expiring
terms are Tim Pringle, Johnny Stewart, and Danielle Young. Mayor Reazin has been in contact
with these members and Tim Pringle, Johnny Stewart, and ________, indicated that they are
interested in being reappointed.
Of the five members of the Board of Zoning Appeals, two of the three-year terms expired this
year. On February 14 this year, Ed Jankowski was appointed to the Board of Zoning Appeals,
fulfilling one of the reappointments. The terms for the three remaining members members expire
in 2023. Charlie Watts holds the remaining expiring term and Mayor Reazin has contact him and
Charlie Watts is open to reappointment.
Budget Impact: N/A

City Manager Approval: N/A

Recommended Action
Suggested Motion: I move the City Commission approve the Mayor’s appointments of Tim
Pringle, Johnny Stewart, and ____________ to the Eudora Planning Commission and Charlie
Watts to the Board of Zoning Appeals.

City Manager’s Office

Agenda Statement
Date: Monday, June 13, 2022
To:
Mayor and City Commissioners
From: Kelly Delay, City Clerk
Barack Matite, City Manager
Re:
Earl Slapar Proclamation
Background
Having lived in Eudora since 1953 and having been a member of the Eudora Lions Club for 67
years, Earl Slapar contributed to the city and community in countless different ways. In addition,
Earl Slapar began serving on the Eudora City Council in 1969, where he served for 20 years.
Recommended Commission Action
Suggested Motion: I move the City Commission approve the proclamation honoring Mr. Earl
Slapar.

Office of the Mayor
Eudora, Kansas

Proclamation
WHEREAS:

We recognize and honor the service of Earl “Bob” Slapar, who has faithfully
served Eudora and the surrounding community in many ways; and

WHEREAS:

Mr. Slapar lived in Eudora since 1953, when he moved with his wife and two
daughters. In Eudora, he worked as a purchasing agent with the Cooperative
Farm Chemicals Association, which would later become Farmland Industries.
Mr. Slapar worked at Farmland Industries for 38 years, before retiring in 1991
as a purchasing manager.

WHEREAS:

Mr. Slapar was a member of the Eudora Lions Club for 67 years, where he
served as a secretary/treasurer, as well as a district governor in 1987 and 1990.
Mr. Slapar also served as the secretary for the Kansas Lions Band foundation
for 20 years, as well as being a Melvin Jones Fellow.

WHEREAS:

Mr. Slapar was elected to the Eudora City Council in 1969, where he served his
community for 20 years. He was appointed to the Eudora Planning Commission
in 1989 and was appointed to the Eudora Board of Zoning Appeals in 1995,
serving in that position for 14 years.

WHEREAS:

In honor of Mr. Slapar’s life and decades of service to his community, I call
upon the citizens of Eudora to perform an act of community service in his
memory; and

FUTHERMORE,

I join with the citizens of this community in celebration and recognition of those
who invest their time, talents, and energy to reach out to others by volunteering.

NOW, THEREFORE, BE IT RESOLVED, that I, Tim Reazin, Mayor, of the City of Eudora do
hereby proclaim June 26th
EARL “BOB” SLAPAR DAY
In witness thereof, I have hereunto set my hand caused the Seal of the City of Eudora,
Kansas to be affixed this 13th day of June, 2022.

______________________________
Tim Reazin, Mayor

City Manager’s Office

Agenda Statement
Date: Monday, June 13, 2022
To:
Mayor and City Commissioners
From: Kelly Delay, City Clerk
Barack Matite, City Manager
Re:
Juneteenth Proclamation
Background
Juneteenth has been celebrated for over 150 years and recognizes the emancipation of slaves
within the United States by the Emancipation Proclamation. Juneteenth is a day of pride to
celebrate and recognize the progress and contributions made by African Americans to our
nation.
Eudora residents are invited to the Douglas County Juneteenth celebration held at the Lied
Center of Kansas from June 17th to June 19th.
Recommended Commission Action
Suggested Motion: I move the City Commission approve the proclamation to declare June 19,
2022, as Juneteenth.

Office of the Mayor
Eudora, Kansas

Proclamation
WHEREAS:

President Abraham Lincoln signed the Emancipation Proclamation on January
1, 1863, declaring the slaves in Confederate territory free, paving the way for
the passing of the 13th Amendment which formally abolished slavery in the
United States of America; and

WHEREAS:

June 19th has a special meaning to African Americans, and is called
"JUNETEENTH" combining the words June and Nineteenth, and has been
celebrated by the African American community for over 150 years; and

WHEREAS:

the Civil Rights Movement spurred a resurgence of the celebration of
Juneteenth, eventually leading to the state of Kansas declaring it an official state
holiday in 2007, and continued to grow as an important national and local
celebration of African American freedom, culture, and achievement; and

FURTHERMORE:

Juneteenth is a day of reflection, a day of renewal, a pride-filled day. It is a
moment in time taken to appreciate the progress and contributions made by
African Americans to our nation.

NOW, THEREFORE, BE IT RESOLVED, that I, Tim Reazin, Mayor, of the City of Eudora do
hereby declare June 19, 2022, as
JUNETEENTH
in the City of Eudora, Kansas, and urge all citizens to become more aware of the significance of this
celebration in African American history and in the heritage of our nation.
In witness thereof, I have hereunto set my hand caused the Seal of the City of Eudora,
Kansas to be affixed this 13th day of June, 2022.

______________________________
Tim Reazin, Mayor

City Manager’s Office

Agenda Statement
Date:
To:
From:
Re:

Monday, June 13, 2022
Mayor and City Commissioners
Barack Matite, City Manager
Consider Master License Agreement for attachments to City Facilities between City of
Eudora and AT&T

Background
In 1993, the City signed a franchise agreement with Southwestern Bell Telephone Company
d/b/a AT&T. The initial agreement was for five years, and it automatically renewed for additional
five-year terms. The City and AT&T currently operate under this agreement.
When the franchise agreement was signed, a master license agreement for attachment to City
poles was not included or signed. As such, the City has not received compensation for the
company’s use of the city’s facilities (poles) where they have their attachments. Over the last
couple of years, staff has been inventorying AT&T’s assets on our poles. Following the
completion of this work, staff reached out to AT&T and we both cross-referenced the inventory
and began negotiating terms for a master license agreement for attachments to city poles.
After many discussions and legal correspondence, attached to this agenda statement is the final
agreed upon Agreement for your review and consideration. As part of this agreement, both
parties agreed that AT&T shall pay the City the sum of $60,000.00 in full satisfaction of past
annual attachment fees that were not paid. Moving forward, AT&T shall pay an annual payment
of $15 per pole and increase 5% annually for the duration of the agreement.1
Staff Comments
Staff recommends that the City Commission approve the Master License Agreement between
the City and AT&T and authorize Mayor Reazin sign the document.
Budget Impact - This is a new revenue that the city was not previously receiving.
City Manager – Recommend approval.
Recommended Commission Action
Suggested Motion: I move the City Commission approve Master License Agreement for
attachments to City Poles between City of Eudora and AT&T and authorize the mayor Reazin to
execute the agreement and requisite supplemental documents.

1

AT&T has about 320 pole attachments. Based on this number, their annual total payment is estimated to be
$4,800.

MASTER LICENSE AGREEMENT
FOR ATTACHMENTS TO CITY POLES
[AT&T KANSAS]
THIS MASTER LICENSE AGREEMENT FOR ATTACHMENTS TO CITY POLES
("Agreement") is dated as of _______________, 2022 (the "Effective Date"), and is made by and between
the CITY OF EUDORA, KANSAS (the "City"), and SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T Kansas, a Delaware Corporation ("Licensee") (the City and Licensee are
collectively referred to herein as the "Parties").
RECITALS
WHEREAS, Licensee obtained a contract franchise as to certain Communications Services by the
City's adoption and Licensee's acceptance of City Ordinance No. 637 (1993), which permits Licensee to
install, maintain and operate certain facilities within the City's right-of-way and to pay certain fees for such
privilege; and
WHEREAS, the City owns, operates and maintains certain Poles located in the City; and
WHEREAS, Licensee proposes to install and maintain Licensee's Attachments on or within City
Poles to provide Communications Services; and
WHEREAS, the City is willing to grant Licensee a non-exclusive, revocable license under which
the Parties will enter into a license supplement ("Supplement"), in substantially the form attached hereto as
Exhibit A, authorizing the placement or installation of Licensee's Attachments on or within specified City
Poles, provided that the City may in its sole discretion, for reasons relating to insufficient capacity, safety,
reliability, generally applicable engineering purposes or other governmental needs, uses, obligations and
reasons, refuse to enter into a Supplement for any particular City Pole so long as Licensee is treated in a
competitively neutral and non-discriminatory manner as compared with other similarly situated thirdparties; and
WHEREAS, the City's lease of Poles is a commercial transaction involving the rental of City
property and the City's intention to act in a non-discriminatory manner notwithstanding, such commitment
shall only apply to this Agreement when viewed as a whole and nothing herein shall be construed as a
requirement that any other license agreements be identical. Nor shall it be construed as an obligation to
proactively ensure competitive neutrality or prevent the City from obtaining in-kind consideration in
instances where it is mutually agreeable to the parties.
NOW, THEREFORE, in consideration of the above recitals and the following mutual covenants,
agreements, and obligations of the Parties, which constitute good and valuable consideration, the
sufficiency of which is acknowledged, and with the intention to be legally bound hereby, the City and
Licensee agree as follows:
1.
DEFINITIONS. For the purposes of this Agreement, the following terms, phrases, words, and
their derivations, shall have the meaning given herein, unless more specifically defined within a specific
Article or Paragraph of this Agreement. When not inconsistent with the context, words used in the present
tense include the future tense, words in the plural number include the singular number, and words in the
singular number include the plural number. The words "shall" and "will" are mandatory and "may" is
permissive. Words not defined shall be given their common and ordinary meaning.
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1.1
Affiliate: when used in relation to Licensee, means another entity that owns or controls,
is owned or controlled by, or is under common ownership or control with Licensee.
1.2
Applicable Standards: means all applicable engineering and safety standards governing
the installation, maintenance and operation of equipment and the performance of all work in or around City
Facilities and includes the most current versions of National Electric Safety Code ("NESC"), the National
Electrical Code ("NEC"), and the regulations of the Occupational Safety and Health Administration
("OSHA"), each of which is incorporated by reference in this Agreement, and/or other reasonable safety
and engineering requirements of the City or other federal, State or local authority with jurisdiction over
City Facilities.
1.3
Application: means the application for a Supplement pursuant to the applicable
requirements of this Agreement and any applicable city code or regulation, in such form as the City may
reasonably require.
1.4
Attaching Entity: means any public or private entity, including Licensee, who, pursuant
to a valid authorization with the City, places an Attachment on or within City Facilities to provide
Communications Service.
1.5
City Poles .

Attachment(s): means Licensee's Communications Equipment that is placed directly on

1.6
Capacity: means the ability of a City Pole to accommodate an additional Attachment
based on Applicable Standards, including space and loading considerations as defined by NESC clearance
guidelines at the time of placement.
1.7
City Poles or Poles: means City-owned street-light or other poles that are capable of
accommodating Communications Equipment in accordance with Applicable Standards. Provided,
however, no Attachments will be allowed on any traffic control signal (as defined in the Manual on Uniform
Traffic Devices).
1.8
Communications Equipment: means wireline equipment used in connection with the
services authorized under City Ordinance No. 637 (1993), including but not limited to fiber optic, copper
and/or coaxial cables, receivers or transceivers, mounting hardware, power supplies, grounding or bonding
wires, and other equipment utilized to provide Communications Services including any and all associated
equipment comprising Licensee's system located within the public rights-of-way, and to the extent
permitted under any applicable laws, statutes and/or City regulations (including, but not limited to those
relating to the construction and use of the public right-of-way or other public or private property) or
Licensee's contract franchise, that are designed and constructed for the purpose of producing, receiving,
amplifying, or distributing Communications Services.
1.9
Communications Services: means the transmission or receipt of voice, video, data,
broadband Internet or other forms of digital or analog signals over Communications Equipment to the extent
authorized and provided under City Ordinance No. 637 (1993), but excluding the following: video service
(as defined in K.S.A. 12-2022(h)) for which a separate video service provider agreement and master license
connection agreement are required; "personal wireless services" and "personal wireless service facilities"
as defined in 47 U.S.C. § 332(c)(7)(C) and commercial mobile services as defined in 47 U.S.C. § 332(d)
provided to personal mobile communication devices through wireless facilities or any fixed or mobile
wireless services provided using wireless facilities, as described in K.S.A. 66-2019(b)(19)); and small-cell
facilities to the extent governed by K.S.A. 66-2019 et seq. and K.S.A. 12-2001(t).
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1.10
Licensee: means Southwestern Bell Telephone Company, d/b/a AT&T Kansas, a
Delaware Corporation, its authorized agents, successors, designees and assigns.
1.11
Make-Ready Work: means all work, as reasonably determined by the City, required to
accommodate Licensee's Attachment and/or to comply with all Applicable Standards. Such work includes,
but is not limited to, rearrangement of City Poles or existing attachments, inspections, engineering work,
permitting work, design, planning, construction, materials, cost of removal (less any salvage value), and
cost of a (City-approved) substitution of light poles.
1.12
Post-Construction Inspection: means the inspection by the City to determine and verify
that the Attachments have been made in accordance with Applicable Standards and the Supplement.
1.13
Pre-Construction Survey: means all work or operations required by Applicable
Standards and/or the City to determine the potential Make-Ready Work necessary to accommodate
Licensee's Communications Equipment on or within a City Pole. Such work includes, but is not limited to,
field inspection and administrative processing.
1.14
Reserved Capacity: means capacity or space on or within a Pole that the City has
identified and reserved for electrical services by City or other governmental requirements, including, but
not limited to, Douglas County, other municipalities and any local school districts.
1.15
Site: means each place where City Poles for which the parties enter into a Supplement
pursuant to this Agreement for purposes of installing Licensee's Attachment.
1.16
Street Light: means each City-owned street light fixture and attached photocell, together
with the lateral arm on which the street light fixture is mounted.
1.17
Supplement: means the written agreement or sublicense substantially in the form attached
hereto as Exhibit A, which shall be executed by the Parties and shall document Licensee's authorization to
make and maintain specific Attachments to specific City Poles pursuant to the requirements of this
Agreement and any applicable City code or regulation.
1.18
Tag: means to place distinct markers on wires and cables, coded by color or other means
specified by the City and/or applicable federal, State or local regulations, that will readily identify the type
of Attachment and its owner.
2.

SCOPE OF AGREEMENT.

2.1
Grant of License. Subject to the provisions of this Agreement, the City hereby grants
Licensee a revocable, nonexclusive license authorizing Licensee to install and maintain permitted
Attachments on or within specified City Poles, as further detailed and authorized through individual
Supplements to this Agreement. Placement of Licensee's Attachments on or within any specific City Pole
shall be at the sole discretion of the City so long as Licensee is treated in a competitively neutral and nondiscriminatory manner as compared with other similarly situated third parties.
2.2
Conflicting Provisions. In the event of any conflict between this Agreement and any
Supplement hereto, the terms and conditions of this Agreement, as amended from time to time, shall control.
2.3
Supplement Issuance and Attachment Conditions. The City will enter into a
Supplement with Licensee for an Attachment on or within a specific City Pole only when the City
determines, in its sole judgment, exercised reasonably, that (i) it has sufficient Capacity to accommodate

3
48153214v4

the requested Attachment(s), (ii) Licensee meets all requirements set forth in this Agreement, and (iii) such
Attachments comply with all Applicable Standards. Notwithstanding, the City reserves the right to deny or
modify Licensee access to any City Poles, on a competitively-neutral and non-discriminatory basis, where
City determines that Licensee's proposed attachment will (a) jeopardize the public health, safety or welfare,
or (b) unreasonably limit or harm the capacity, functionality, reliability, governmental interests or aesthetics
of City's Poles, or (c) violate applicable zoning restrictions or other laws and regulations, or (d) exceed the
capacity of the Poles to include taking into consideration the reserved capacity of the Poles, or (e) interfere
with the City's intended use of the Poles, and (f) interfere with any other reasonable governmental interest.
2.4
Reserved Capacity. Access to space on City Poles will be made available to Licensee
with the understanding that City Poles may be subject to Reserved Capacity for future governmental use.
In such case the City may refuse to permit attachments on such Poles or may within its discretion permit
Attachments, subject to reclaiming its Reserved Capacity in the future. On giving Licensee at least one
hundred and eighty (180) calendar days prior notice, the City may reclaim such Reserved Capacity if
required for future governmental use. The City may within its reasonable discretion give Licensee the
option to remove its Attachment(s) from the affected Poles or to pay for the incremental cost of any MakeReady Work needed to expand Capacity to accommodate the governmental needs while at the same time
maintaining Licensee's Attachments on the affected Poles. If Licensee is required to remove its
Attachments, the City agrees to reasonably cooperate with Licensee to locate a replacement City Pole on
which to transfer Licensee's Attachment.
2.5
No Interest in Property. No use, however lengthy, of any City Poles, and no payment of
any fees or charges required under this Agreement, shall create or vest in Licensee any easement or other
ownership or property right of any nature in any portion of such Poles. Neither this Agreement, nor any
Supplement under this Agreement, shall constitute an assignment of any of the City's rights to City Poles.
Notwithstanding anything in this Agreement to the contrary, Licensee shall, at all times, be and remain a
licensee only.
2.6
Licensee's Right to Attach. Nothing in this Agreement, other than a Supplement executed
by the Parties, shall be construed as granting Licensee any right to attach Licensee's Attachment(s) to or
within any specific City Pole or portion of Poles.
2.7
City's Rights over Poles. The Parties agree that this Agreement does not in any way limit
the City's right to locate, operate, maintain or remove its Poles in the manner that will best enable it to fulfill
any governmental requirements.
2.8
Expansion of Capacity. The City may take steps as reasonably appropriate, in a
competitively neutral manner, to expand Poles to accommodate Licensee's request for Attachment.
Notwithstanding the foregoing, nothing in this Agreement shall be construed to require the City to install,
retain, extend or maintain any Pole or portion of City Poles for use when such Poles are not needed for the
City's or any other governmental service requirements. Likewise, the City may agree—but is not required—
to allow Licensee to provide a substitute for the City's Pole that can accommodate Licensee's Attachment;
provided, the Parties agree that City will have ownership of the substitute Pole. (For example, Licensee
might provide a replacement light pole that is aesthetically comparable to the City's light pole but has more
structural capacity so that it can support Licensee's Attachment.)
2.9
Other Agreements. Except as provided herein, nothing in this Agreement shall limit,
restrict, or prohibit the City from fulfilling any agreement or arrangement regarding Poles into which the
City has previously entered, or may enter in the future, with others not party to this Agreement, provided
that any such future attachments shall not interfere with Licensee's Attachments.
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2.10
No Use After Termination. Nothing in this Agreement shall be construed to require the
City to allow Licensee to use Poles after the termination of this Agreement.
2.11
Enclosures. Nothing in this Agreement shall authorize Licensee to place above-ground
pedestals, enclosures or cabinets at the base of any City Poles upon which Licensee has made authorized
Attachments, except as may be permitted under applicable City codes, ordinances, or similar regulations,
and Licensee's contract franchise and/or video service provider agreement with the City.
3.

FEES AND CHARGES.

3.1
Payment of Fees and Charges. For authorized Attachments covered under this
Agreement, Licensee shall pay to the City an Annual Attachment Fee per Pole upon which Licensee has
made an Attachment. The current Annual Attachment Fee shall be memorialized in the individual
Supplement. In the event of any modification to the Annual Attachment Fee, the parties agree to enter into
an amendment to the Supplements to document the revised Annual Attachment Fee. Licensee's payments
shall comply with the terms and conditions specified herein. Fees and charges will consist of the following:

3.2

(a)

Annual Attachment Fee – for the annual rental of the City's Poles.

(b)

Application Fee – to reimburse the City for costs incurred for project management
services, review of the Application, and Site design approval.

(c)

Make-Ready Work Costs – to reimburse the City for costs incurred by the City for
any Make-Ready Work done to accommodate the Attachment on or within the
City's Poles.

(d)

Inspection Fees – to reimburse the City for costs incurred with inspections of
Licensee's Attachments.

(e)

Unauthorized Attachment Penalty Fee – for Attachments made without City
approval. Payment of this fee does not guarantee the Attachment may remain on
the City Pole.

(f)

Failure to Timely Transfer, Abandon or Removal Facilities Penalty Fee –
(holdover fee).

Payment of Annual Attachment Fees.
(a)

The current Annual Attachment Fee shall be memorialized in the individual
Supplement. In the event of any modification to the Annual Attachment Fee, the
parties agree to enter into an amendment to the Supplements to document the
revised Annual Attachment Fee.

(b)

The initial annual rental period shall commence upon the execution of this
Agreement and conclude on December 31 of the same year, and each subsequent
annual rental period shall commence on the following January 1 and conclude on
December 31 of the subsequent year. As to any Attachments installed during any
calendar year, such fee may be prorated based on the number of days in the
calendar year in which such Attachments were installed.
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(c)

City shall use reasonable efforts to provide Licensee with an invoice for Annual
Attachment Fees by January 1 of each year; provided, that delay in providing any
invoice shall not excuse Licensee from paying its Annual Attachment Fees. City
may invoice Licensee for other fees and charges permitted under this Agreement
as the same are incurred. Unless otherwise expressly provided, Licensee shall pay
any invoice it receives from the City pursuant to this Agreement within thirty (45)
calendar days after the City issues the invoice.

3.3
Refunds. No fees and charges shall be refunded on account of any termination of a
Supplement granted hereunder. Notwithstanding the forgoing, the City shall not continue to charge rent
going forward for any Supplement terminated in the previous calendar year, and Licensee shall be entitled
to a refund upon discovery of such a billing error.
3.4
Inventory. The City shall have the right to require a joint inventory of all Attachments no
more frequently than once every five (5) years by the City and Licensee, unless both parties agree to a new
inventory schedule. The cost of the inventory shall be shared proportionately between the City, Licensee
and any other participating Attaching Entities based upon the number of Poles attached, subject to the terms
of any agreement with said Attaching Entities.
3.5
Late Charge and Billing Dispute Resolution. If the City does not receive payment for
any undisputed fee, charges or other amount owed within forty-five (45) calendar days after it becomes
due, Licensee shall pay interest to the City, at the rate of ten percent (10%) per month, on the amount due;
provided, however, under no circumstance shall interest under this Agreement exceed the maximum interest
allowable under applicable Kansas law. Billing disputes will be resolved in accordance with Section 22.1.
3.6
Payment for Work. Licensee will be responsible for payment to the City for all of the
actual costs of all work the City or the City's contractors perform pursuant to this Agreement to
accommodate Licensee's Attachments. When requested by Licensee, City agrees to provide Licensee with
reasonable documentation to determine actual and estimated costs.
3.7
Advance Payment. The Application Fee shall be due upon submission of the Application.
At the discretion of the City, Licensee may be required to pay in advance all reasonable costs, including but
not limited to administrative, construction, inspections and Make-Ready Work Estimates, in connection
with the initial installation or rearrangement of Licensee's Attachment pursuant to the procedures set forth
in Articles 6 and 7 below. If the City does not exercise this option, the Make-Ready Work Estimate will be
paid as set forth in Paragraph 7.2.
3.8
True Up. Wherever the City, at its discretion, requires advance payment of estimated
expenses prior to undertaking an activity on behalf of Licensee and the actual cost of activity exceeds the
advance payment of estimated expenses, Licensee shall pay the City for the difference in cost. To the extent
that the actual cost of the activity is less than the estimated cost, the City shall refund to Licensee the
difference in cost.
3.9
Determination of Fees and Charges. Wherever this Agreement requires Licensee to pay
for work done or contracted by the City, the charge for such work shall include all reasonable material,
labor, engineering and administrative costs and applicable overhead costs. The City shall bill its services
based upon actual costs, and such costs will be determined in accordance with the City's cost accounting
systems used for recording capital and expense activities. All such invoices shall include an itemization of
dates of work, location of work, labor costs per hour, persons employed and materials used and cost of
materials. If Licensee was required to perform work and fails to perform such work necessitating its
completion by the City, the City may either charge an additional ten percent (10%) to its costs or, if
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applicable, assess the Failure to Timely Transfer, Abandon or Removal Facilities Penalty Fee. When
requested by Licensee, the City agrees to provide Licensee with reasonable documentation to determine
actual and estimated costs.
3.10
Work Performed by City. Wherever this Agreement requires the City to perform any
work, Licensee acknowledges and agrees that the City, at its sole discretion, may utilize its employees or
contractors, or any combination of the two to perform such work, or to permit Licensee to perform the
work. When requested by Licensee, the City agrees to provide Licensee with reasonable documentation to
determine actual and estimated costs.
3.11
Default for Nonpayment. Nonpayment of any amount due under this Agreement beyond
ninety (90) days following receipt of written notice of nonpayment shall constitute a material default of this
Agreement.
3.12
Payment for Previous Attachments. The Parties acknowledge and agree that, prior to the
entering into of this Agreement, Licensee made certain Attachments to City Poles and that no Annual
Attachment Fees were paid for the same. In consideration of the City's agreement to have allowed such
Attachments, within thirty (30) days after the full execution of this Agreement, Licensee agrees to pay to
City the sum of $60,000.00 in full satisfaction of such past Annual Attachment Fees.
4.

SPECIFICATIONS.

4.1
Installation/Maintenance of Attachment. Upon execution of a Supplement pursuant to
this Agreement, Licensee's Attachment(s) shall be installed and maintained in accordance with the City's
applicable requirements and specifications and all applicable federal, State and local laws, rules and
regulations. All of Licensee's Attachments must comply with all Applicable Standards. Licensee shall be
responsible for the installation and maintenance of its Attachments. Licensee shall, at its own expense, make
and maintain its Attachments in safe condition and good repair, in accordance with all Applicable Standards;
and Licensee shall replace, remove, reinforce or repair any defective Attachments (unless otherwise agreed
to by the City in writing).
4.2

Authorized Attachment(s) and Installation Methods.
(a)

The City must approve the Attachment(s) that Licensee is authorized to place on
City Poles. Except as authorized by the City in writing, only the Attachments
depicted and described in the approved Application may be attached to any City
Pole; provided, however, that different internal components may be substituted as
part of an upgrade of the Communications Equipment (assuming the external
appearance remains the same); and further provided, that different Attachments of
similar or smaller size may be substituted upon the filing of a description and
design of the new devices at least fifteen (15) days in advance of such change and
upon approval by the City. Provided, any said upgrade or substitution must
maintain the structural integrity of the City's Pole, and Licensee will provide all
necessary supporting documentation.

(b)

Licensee shall make all reasonable effort to ensure the design, color, and aesthetics
of the Attachment(s) blend with and do not contrast with the City Pole to which it
is to be attached.

(c)

In no event may Licensee or any of its subcontractors install or construct new City
Poles or modify or repair existing City Poles except as may be expressly authorized
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by this Agreement or by a Supplement, or as is otherwise authorized in writing by
the City.
(d)

Nothing in this Agreement shall be construed as a guaranty of the condition of any
City Pole in connection with Licensee's Attachments or impose any obligation
upon the City to repair or replace an existing City Pole in order to accommodate a
request by Licensee to install an Attachment.

4.3
Tagging. Licensee shall Tag all of its Communications Equipment in accordance with any
applicable federal, State and City regulations upon installation of such Attachment(s).
4.4
Interference. Licensee shall not allow its Attachment(s) to impair the ability of the City
or any third party to use City Poles, nor shall Licensee allow its Attachment(s) to interfere with the operation
of any City or other governmental facilities.
(a)

Licensee shall comply with all Federal Communications Commission ("FCC") and
other federal, state and local laws, rules, orders and regulations and all directives
of the relevant regulatory agencies that are applicable in connection with the
installation and operation of Licensee's Attachments.

(b)

In the event that the installation, operation or maintenance of the Attachment(s),
whether or not such operation is in compliance with the terms of Licensee's
applicable FCC licenses, creates any interference with the operation of the City’s
or any other governmental entity’s communication or other equipment, Licensee
shall immediately, at Licensee's sole cost and expense, take such reasonable steps
as may be necessary or recommended by the City or regulatory agencies to
eliminate such interference. In the event that the installation, operation or
maintenance of the Attachment(s) creates any interference with the operation of
the pre-existing equipment of third parties using the Site pursuant to an agreement
with the City or any other pre-existing uses of electronic equipment, Licensee shall
immediately, at Licensee’s sole cost and expense, take such reasonable steps as
may be necessary to eliminate such interference in accordance with FCC or other
applicable regulatory requirements. If Licensee is unable or refuses to eliminate
such interference, the City may require Licensee to power down its equipment to
eliminate the interference. In the event Licensee is thereafter unable to take
necessary action to eliminate such interference within a period of ninety (90) days
or such period as the Parties otherwise agree to in writing, the City may terminate
Licensee's use of or right to use the Pole upon which such interfering Attachment
is located, and Licensee shall promptly remove the Attachment from the Pole.

(c)

Notwithstanding the foregoing, if equipment installed on a Pole by any third party
using the Pole pursuant to an agreement with the City subsequent to the installation
of the Licensee's Attachment on the Site causes interference, either electronically
or physically, with Licensee's previously installed Attachments, Licensee shall
immediately notify such third party and ensure that the third party takes such
reasonable steps as may be necessary to eliminate such interference in accordance
with FCC or other applicable regulatory requirements. Alternatively, Licensee
may upon thirty (30) days written notice to the City terminate the affected
Supplement.
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4.5
Protective Equipment. Licensee, and its employees and contractors, shall utilize and
install adequate protective equipment to ensure the safety of people and facilities.
4.6
Violation of Specifications. If Licensee's Attachment(s), or any part thereof, are installed,
used or maintained in violation of this Agreement, and Licensee has not corrected the violation(s) within
thirty (30) calendar days from receipt of written notice of the violation(s) from the City, the City at its
option, may unilaterally correct such conditions. The City will attempt to notify Licensee in writing prior
to performing such work whenever practicable. When the City reasonably believes, however, that such
violation(s) pose an immediate threat to the safety of any person, interfere with the performance of the
City's service obligations or pose an immediate threat to the physical integrity of City Poles, the City may
perform such work and/or take such action as it deems necessary without first giving written notice to
Licensee. As soon as practicable thereafter, the City will advise Licensee of the work performed or the
action taken. Licensee shall be responsible for all actual and reasonable costs incurred by the City in taking
action pursuant to this Paragraph, and shall indemnify the City from liability for all such work, except to
the extent of the City's gross negligence or willful misconduct in connection with such liability.
4.7
Restoration of City Service. The City's service restoration requirements shall take
precedence over any and all work operations of Licensee on City Poles.
4.8
Effect of Failure to Exercise Access Rights. If Licensee does not exercise any access
right granted pursuant to this Agreement by the applicable Supplement(s) within one hundred twenty (120)
calendar days of the effective date of the Supplement(s), the City may use the space scheduled for Licensee's
Attachment(s) for its own needs or other Attaching Entities. In such instances, the City shall endeavor to
make other space available to Licensee, upon written Application per Article 6, as soon as reasonably
possible and subject to all requirements of this Agreement, including the Make-Ready Work provisions.
5.

PRIVATE AND REGULATORY COMPLIANCE.

5.1
Necessary Authorizations. Licensee shall be responsible for obtaining from the
appropriate public and/or private authority or other appropriate persons any required authorization to
construct, operate and/or maintain its Communications Equipment on public and/or private property before
it occupies any portion of City Poles. The City retains the right to require evidence that appropriate
authorization has been obtained before any Supplement is finalized. Licensee's obligations under this
Article 5 include, but are not limited to, its obligation to obtain all necessary approvals to occupy
public/private rights-of-way, including, but not limited to, a franchise, any applicable FCC or KCC
authorization, any ROW Permit, or any applicable zoning or land use approval, and to pay all costs
associated therewith. Licensee shall defend, indemnify and reimburse the City for all loss and expense,
including reasonable attorneys' fees, that the City may incur as a result of claims by owners of private
property, or other persons, that Licensee does not have sufficient rights or authority to attach Licensee's
Communications Equipment on or within City Poles or to provide particular Communications Services.
5.2
Lawful Purpose and Use. Licensee's Attachments must at all times serve a lawful
purpose, and the use of such Poles must comply with all applicable federal, State and local laws, rules and
regulations, including but not limited to the City's Right-of-Way Permit Requirements and Contractor
Responsibilities ordinance and amendments thereto, codified at Chapter XII, Article 6 of the City Code,
and the City's zoning and land use ordinances. This Agreement is not a waiver of any City regulatory power
or Licensee's obligation to meet any applicable City Code, law, rule or regulation.
5.3
No Forfeiture of City's Rights. No Supplement entered into pursuant to this Agreement
shall extend to any Poles or portions thereof on/in which the attachment of Licensee's Attachment(s) would
result in a forfeiture of the City's rights. Any Supplement, which on its face would cover Attachments that
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would result in forfeiture of the City's rights, is invalid. Further, if any of Licensee's existing Attachments,
whether installed pursuant to a valid Supplement or not, would cause such forfeiture, Licensee shall, at its
expense, promptly remove its Attachments upon receipt of written notice from the City. If the Attachments
in question are not removed within thirty (30) days receipt of the City's written notice, the City may at its
option perform such removal at Licensee's expense. Notwithstanding the forgoing, Licensee shall have the
right to contest any such forfeiture before any of its rights are terminated under the Agreement provided
that Licensee shall indemnify the City for any actual damages that may result during Licensee's challenge.
5.4
Effect of Consent to Construction/Maintenance. Consent by the City to the construction
or maintenance of any Attachments by Licensee shall not be deemed consent, authorization or an
acknowledgment that Licensee has the authority to construct or maintain any other such Attachments. It is
Licensee's responsibility to obtain all necessary approvals for each Attachment from all appropriate parties
or agencies.
6.

APPLICATION PROCEDURES.
6.1

Supplement Required.
(a)

Licensee shall not install any Attachments on or within any City Poles without first
completing an Application pursuant to the applicable City requirements and
entering into a Supplement for such Attachment(s) with the City pursuant to this
Agreement. Attachments to or rights to occupy or utilize City property not covered
by this Agreement, such as the lease and use of City-owned fiber optic capacity or
any other City property (including, but not limited to, City offices, parks,
swimming pools, community centers, or the like, as these properties are generally
not available for third party use) must be separately negotiated.

(b)

Unless otherwise agreeable to the parties, Licensee shall submit an Application for
every proposed above-ground Site of Attachment that shall be accompanied by:
(i) photos of the subject Pole and surrounding location; (ii) equipment
specifications; (iii) a site sketch that depicts the proposed installation specifications
such as attachment height, and attachment methods on the subject City Pole(s);
(iv) structural calculations; (v) traffic control plan for any work that includes
temporary lane reduction or closure; and (vi) additional information which may be
required by City as necessary.

6.2
Professional Certification. Unless otherwise waived in writing by the City, as part of the
Application process and at Licensee's sole expense, a qualified and experienced engineer, or an employee
or contractor of Licensee who has been approved by the City, must participate in the Pre-Construction
Survey, conduct the Post-Construction Inspection and certify that Licensee's Attachments can be and were
installed on or within the identified Poles in compliance with the standards in Paragraph 4.1 and in
accordance with the Supplement. The engineer's qualifications must include experience performing such
work, or substantially similar work.
6.3
City Review of Application. Upon receipt of a properly executed Application, which shall
include the Pre-Construction Survey, certified per Paragraph 6.2 above, and detailed plans for the proposed
Attachments in a form acceptable to City staff, the City will review the Application and discuss any issues
with Licensee, including engineering or Make-Ready Work requirements associated with the Application.
The City acceptance of the submitted design documents does not relieve Licensee of full responsibility for
any errors and/or omissions in the engineering analysis. Unless otherwise agreed the Application process
shall be consistent with the following timeline.
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(a)

The City shall review and respond to properly executed and complete Applications
within thirty (30) days of receipt; provided, the Parties agree and acknowledge that
the grant or denial of Licensee's request may take longer than thirty (30) days if
the Parties are communicating and mutually proceeding diligently with the
Application in good faith. The City's response will either provide a written
explanation as to why the Application is being denied, either in whole or in part,
or provide an approval and estimate of the costs of all necessary Make-Ready
Work.

(b)

Make-Ready work and access to Conduits shall be provided on a mutually
agreeable, reasonable, and timely basis.

(c)

City may toll the time period for completion of Make-Ready Work by written
notice in order to respond to severe storms, natural disasters or other emergency
situations.

6.4
Supplement as Authorization to Attach. The parties shall document the Make-Ready
Work required in the applicable Supplement. Upon completion of any necessary Make-Ready Work and
receipt of payment for such work, Licensee shall be authorized to make its Attachment(s).
7.

MAKE-READY WORK/INSTALLATION.

7.1
Make-Ready Survey. When the City receives an attachment or placement request from
Licensee, a make-ready survey (the "Make-Ready Survey") may be necessary, at Licensee's cost, to
determine the adequacy or the capacity of the City Poles to accommodate Licensee's Communications
Equipment without jeopardizing the safety of the City Poles or placing the City in violation of generally
applicable zoning or other restrictions. Licensee shall be responsible for performing and paying all actual
costs associated with the Make-Ready Survey. The City may perform a field inspection and structural
analysis as part of the Make-Ready Survey. The City shall provide reasonable advance notice of such a
field inspection and a representative of Licensee has the right to be present for the inspection.
7.2

Make-Ready Work.
(a)

Except where the City denies the application, whenever any City Pole to which
Licensee seeks attachment or occupancy requires modification or replacement to
accommodate both Licensee's Attachment and the existing attachments or
equipment of the City and other Attaching Entities, the City, at Licensee's cost, will
provide Licensee with a detailed, good faith estimate of Make-Ready Work (the
"Make-Ready Estimate") the City believes to be necessary to prepare the City
Poles for Licensee's Attachment. All actual costs for Make-Ready Work will be
performed at the sole cost and expense of Licensee. The City will use its best
efforts to provide Licensee with the Make-Ready Estimate within thirty (30) days
of Licensee's application. The Make-Ready Estimate shall include itemized
estimates of the cost of each component of the Make-Ready Work. (See Paragraph
1.12 for defined components of Make-Ready Work.) Any reference to costs or
expenses borne by Licensee within Paragraphs 7.1 and 7.2 shall include all thirdparty out of pocket expenses incurred by the City and may also include
administrative time incurred by the City or expenses that third-party Attaching
Entities are obligated to bear under pre-existing agreements.
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(b)

After receiving the Make-Ready Estimate, if Licensee still desires to make the
Attachment, Licensee may within ninety (90) days of receiving the Make-Ready
Estimate elect by written notice to the City any of the following alternatives:
(i)

Offer the City the option to perform such Make-Ready Work as called for
in the Make-Ready Estimate (the "Option"), and if the City, in its sole and
absolute discretion, agrees to perform such Make-Ready Work pursuant to
the Option, Licensee will pay to the City fifty percent (50%) of the fees
for Make-Ready Work specified by the Make-Ready Estimate (the "Down
Payment"). Licensee shall pay an additional twenty-five percent (25%) of
the Make-Ready Estimate when the City has completed one-half of the
Make-Ready Work (the "Progress Payment"). Licensee shall pay the
remaining twenty-five percent (25%) of the Make-Ready Estimate upon
the City's completion of the Make-Ready Work. Notwithstanding this
Subparagraph, the City, at its option, may require advanced payment of
the entire Make-Ready Estimate per Paragraph 3.8.

(ii)

Licensee or Licensee's contractors may perform all the Make-Ready
Work. The contractors shall be approved by the City to work on or in City
Poles. Approval shall be based upon reasonable and customary criteria
employed by the City in the selection of its own contract labor.

(iii)

Licensee may retain its own contractors to perform part of the MakeReady Work and utilize the City to perform part of the Make-Ready Work,
but only where the City has, in its sole and absolute discretion, agreed to
such Option described in Subparagraph 7.2(b)(i). The parties shall
reasonably agree what portion of the Make-Ready Work each party will
perform through this joint-build option. In the event Licensee retains
contractors to perform part of the Make-Ready Work and utilizes the City
to perform part of the Make-Ready Work, Licensee shall adjust the
payments described in Subparagraph 7.2(b)(i) to include only the costs of
the itemized components of the Make-Ready Estimate to be performed by
the City.

(c)

If the City, in its sole and absolute discretion, exercises its Option to perform any
Make-Ready Work as described in Subparagraph 7.2.2 (i), the City shall use its
best efforts to make sure that necessary Make-Ready Work, including the work
necessary to rearrange the Attachments and equipment of other Attaching Entities,
is completed within sixty (60) days from Licensee's remittal of the Down Payment.
If Make-Ready Work is not completed by the City within the sixty (60) day period,
any fees payable by Licensee for Make-Ready Work shall be waived and any Down
Payment or Progress Payment in connection with such Make-Ready Work shall be
refunded promptly to Licensee, and Licensee may retain its own contractors
perform the Make-Ready Work.

(d)

If Licensee submits an application that affects existing Attaching Entities, the City
will use commercially reasonable efforts to notify the existing Attaching Entities
and coordinate the rearrangements of their Attachments. To the extent third-party
equipment is affected by Licensee's application, the City will follow the procedure
as described in Paragraphs 7.2.1, 7.2.2 and 7.2.3, but only to the extent such
existing Attaching Entities do not elect to perform the rearrangement or are not
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already obligated to rearrange Attachments and bear the expense of such
rearrangement and coordination under a pre-existing separate agreement.
7.3
Scheduling of Make-Ready Work. In performing all Make-Ready Work to accommodate
Licensee's Attachment, the City will endeavor to include such work in its normal work schedule. In the
event Licensee requests that the Make-Ready Work be performed on a priority basis or outside of the City's
normal work hours, Licensee agrees to pay any resulting increased costs. Nothing herein shall be construed
to require performance of Licensee's work before other scheduled work or City service restoration.
7.4

8.

Licensee's Installation/Removal/Maintenance Work.
(a)

All of Licensee's installation, removal and maintenance work shall be performed
at Licensee's sole cost and expense, in a good and workmanlike manner, and must
not adversely affect the structural integrity of City Poles or other property or
equipment, or other Attaching Entity's facilities or equipment attached thereto. All
such work is subject to the insurance requirements of Article 18 of this Agreement.

(b)

All of Licensee's installation, removal and maintenance work performed on or
within City Poles or in the vicinity of other City property, either by its employees
or contractors, shall be in compliance with all applicable regulations specified in
Paragraph 4.1. Licensee shall assure that any person installing, maintaining, or
removing its Attachment(s) is fully qualified and familiar with all Applicable
Standards, the provisions of Article 17, and the Specifications required by
Article 4.

TRANSFERS.

8.1
Required Transfers of Licensee's Attachments. If the City reasonably determines that a
transfer of Licensee's Attachments is necessary, Licensee agrees to allow such transfer or remove the
affected Attachment pursuant to Paragraph 12.2, and the City agrees to reasonably cooperate with Licensee
to locate a replacement City Pole on which to transfer Licensee's Attachment. In such instances, the City
shall require Licensee to perform such transfer or removal at its own expense within ninety (90) calendar
days after receipt of notice from the City. If Licensee fails to transfer its Equipment within said ninety (90)
day period, the City shall have the right to transfer Licensee's Equipment using its personnel and/or
contractors. The costs of such transfers shall be apportioned as specified under Article 9. The City shall
not be liable for damage (excluding gross negligence) to Licensee's Equipment except to the extent provided
in Paragraph 16.1. The written advance notification requirement of this Paragraph shall not apply to
emergency situations, in which case the City shall provide such advance notice as is practical given the
urgency of the particular emergency situation. The City shall then provide written notice of any such actions
taken within five (5) business days of the occurrence.
9.

MODIFICATIONS AND/OR REPLACEMENTS.

9.1
Licensee's Action Requiring Modification/Replacement. In the event that any City Pole
to which Licensee desires to make Attachment(s) is unable to support or accommodate the additional
Equipment in accordance with all Applicable Standards, the City will notify Licensee. If the City is willing
to allow a modification or replacement of the City Pole to accommodate Licensee's Attachment, the City
will notify Licensee of the necessary Make-Ready Work, and associated costs, to provide an adequate Pole,
including but not limited to replacement of the Pole and rearrangement or transfer of the City's equipment,
as well as the equipment of other Attaching Entities. Licensee shall be responsible for separately entering
into an agreement with other Attaching Entities concerning the allocation of costs for the relocation or
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rearrangement of such entities' existing Attachments. If Licensee elects to go forward with the necessary
changes, Licensee shall pay to the City the actual cost of any Make-Ready Work, performed by the City,
per Paragraphs 3.9 and 7.2; provided, the City, at its discretion, may require advance payment of the entire
cost. Licensee shall also be responsible for obtaining, and furnishing to the City before the commencement
of any Make-Ready Work, agreements between Licensee and the other Attaching Entities concerning the
relocation or rearrangement of their Attachments and the costs involved.
9.2
Treatment of Multiple Requests for Same Pole. If the City receives Applications for the
same Pole from two or more prospective licensees within sixty (60) calendar days of the initial request, and
accommodation of both requests is not possible, the City will authorize the earliest complete Application
received. If it is possible to accommodate more than one Attachment request through a modification the
City will allocate among such licensees the applicable costs associated with such modification or
replacement.
9.3
Allocation of Costs. The costs for any rearrangement or transfer of Licensee's Attachment
or the replacement of a City Pole (including any related costs for tree cutting or trimming or Conduit
clearing) shall be allocated to the City and/or Licensee and/or other Attaching Entity on the following basis:
(a)

If the City intends to modify or replace a City Pole solely for its own requirements,
it shall be responsible for the costs related to the modification/ replacement of the
City Pole. Licensee shall be responsible for all costs associated with any necessary
modification or relocation of Licensee's Attachment. Prior to making any such
modification or replacement of the City Pole the City shall provide Licensee
written notification of its intent in order to allow Licensee a reasonable opportunity
to elect to modify, relocate or add to its existing Attachment. Should Licensee so
elect, it must seek the City's written permission per this Agreement. The
notification requirement of this Paragraph shall not apply to routine maintenance
or emergency situations. If Licensee elects to add to or modify its Attachment,
Licensee shall bear the total incremental costs incurred by the City in making the
space on or within the Poles accessible to Licensee.

(b)

If the modification or replacement of a Pole is necessitated by the requirements of
Licensee, Licensee shall be responsible for the costs related to the modification or
replacement of the Poles and for the costs associated with the transfer or
rearrangement of any other Attaching Entity's Communications Equipment as well
as those of the City. Licensee shall submit to the City evidence, in writing, that it
has made arrangements to reimburse all affected Attaching Entities for the cost to
transfer or rearrange such Entities' Equipment prior to the commencement of any
Make-Ready Work. The City shall not be obligated in any way to enforce or
administer Licensee's responsibility for the costs associated with the transfer or
rearrangement of another Attaching Entity's Equipment pursuant to this Paragraph.

(c)

If the modification or the replacement of a Pole is the result of an additional
Attachment or the modification of an existing Attachment sought by an Attaching
Entity other than the City or Licensee, the Attaching Entity requesting the
additional or modified Attachment shall bear the entire cost of the modification or
Pole replacement, as well as the costs for rearranging or transferring Licensee's
Attachment. Licensee shall cooperate with such third-party Attaching Entity to
determine the costs of moving Licensee's Equipment.
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(d)

If a Pole must be modified or replaced for other reasons unrelated to the use of the
Pole by Attaching Entities (e.g., storm, accident, deterioration), the City shall pay
the costs of the modification or replacement of the Pole; provided, however, that
Licensee shall be responsible for the costs of rearranging or transferring its
Attachment.

9.4
City Not Required to Relocate. No provision of this Agreement shall be construed to
require City to relocate its Attachments or modify/replace its Poles for the benefit of Licensee, provided,
however, any denial by the City for modification of the Pole is based on nondiscriminatory standards of
general applicability.
10.

ABANDONMENT OR REMOVAL OF CITY POLES.

10.1
Notice of Abandonment or Removal of City Poles. If the City desires at any time to
abandon, remove or underground any City Poles to which Licensee's Attachments are attached, it shall give
Licensee notice in writing to that effect at least sixty (60) calendar days prior to the date on which it intends
to abandon or remove such City Poles. Notice may be limited to thirty (30) calendar days if the City is
required to remove or abandon its City Poles as the result of the action of a third party and the greater notice
period is not practical. Such notice shall indicate whether the City is offering Licensee an option to purchase
the Poles. If, following the expiration of the applicable notice period, Licensee has not yet removed and/or
transferred all of its Attachments therefrom and has not entered into an agreement to purchase City Poles
pursuant to Paragraph 10.2, the City shall have the right, subject to any applicable laws and regulations, to
have Licensee's Attachment removed and/or transferred from the Pole at Licensee's expense. The City shall
give Licensee fifteen (15) days prior written notice of any such removal or transfer of Licensee's Equipment.
10.2
Option to Purchase Abandoned Poles. Should the City desire to abandon any Pole, the
City, in its sole discretion, may grant Licensee the option of purchasing such Pole at a rate negotiated with
the City. Licensee must notify the City in writing within thirty (30) calendar days of the date of the City's
notice of abandonment that Licensee desires to purchase the abandoned Pole. Thereafter, Licensee must
also secure and deliver proof of all necessary governmental approvals and easements allowing Licensee to
independently own and access the Pole within forty-five (45) calendar days. Should Licensee fail to secure
the necessary governmental approvals, or should the City and Licensee fail to enter into an agreement for
Licensee to purchase the Pole prior to the end of the forty-five (45) calendar days, Licensee must remove
its Attachments as required under Paragraph 10.1. The City is under no obligation to sell Licensee the City
Poles that it intends to remove or abandon.
11.

REMOVAL OF LICENSEE'S ATTACHMENTS.

11.1
Removal on Expiration/Termination. At the expiration or other termination of this
License Agreement or individual Supplement(s), Upon one year written notification, Licensee shall remove
its Attachment(s) from the affected Poles at its own expense. After removal, Licensee shall restore the City
Poles to their condition immediately prior to the date such Attachments were made, excepting normal wear
and tear. If Licensee fails to remove such Equipment within ninety (90) calendar days of expiration or
termination or some greater period as allowed by the City, the City shall have the right to have such
Equipment removed at Licensee's expense.
11.2
Licensee Removal. Licensee may, at any time, remove its Attachment(s) from any City
Pole, provided it gives the City at least fourteen (14) days prior written notice. Provided, the City may
require Licensee to leave in place any conduit, Innerduct or similar Communications Equipment within a
City Conduit in order to prevent damage to City Poles. After removal, Licensee shall restore the City Poles
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to their condition immediately prior to the date such Attachments were made, excepting normal wear and
tear.
11.3
Emergency Removal. In the event of any emergency that threatens person or property,
the City may, in its sole discretion, without prior notice, remove any of Licensee's Attachments. In such
event City will contact Licensee as soon as practicable to provide notice of such removal. Such removal
shall be at Licensee's sole cost and expense, unless the removal was the result of gross negligence or willful
misconduct by the City. The City will give notice to Licensee as soon as practicable under the
circumstances.
12.

TERMINATION OF SUPPLEMENT.

12.1
Automatic Termination of Supplement. Any Supplement issued pursuant to this
Agreement shall automatically terminate when Licensee ceases to have authority to construct and operate
its Attachment on public or private property at the Site of the particular Pole covered by the Supplement.
12.2
Surrender of Permit. Licensee may terminate a Supplement at any time upon written
notice to City, and remove its Communications Equipment from the affected Poles, provided, however, that
before commencing any such removal Licensee must obtain the City's written approval of Licensee's plans
for removal, including the name of the party performing such work and the date(s) and time(s) during which
such work will be completed. All such work is subject to the insurance requirements of Article 18. No
refund of any fees or charges will be made upon removal. However, rental fees shall cease for the
Attachment at the time Licensee's Communications Equipment is removed and the City Poles are properly
restored (subject to Paragraph 11.2). If Licensee terminates such Supplement pursuant to the provisions of
this Article, but fails to remove its Attachments from City Poles within thirty (30) calendar days thereafter,
the City shall have the right to remove Licensee's Attachments at Licensee's expense.
13.

INSPECTION OF LICENSEE'S ATTACHMENTS.

13.1
Inspections. The City may conduct an inspection of Attachments at any time. Licensee
shall correct all Attachments that are not found to be in compliance with Applicable Standards within thirty
(30) calendar days of written notification. If it is found that Licensee has made an Attachment without a
Supplement, Licensee shall pay an Unauthorized Access Penalty Fee as specified in Article 3 in addition to
applicable Supplement and Make-Ready Costs. If it is found that five percent (5%) or more of Licensee's
Attachments are either in non-compliance or not permitted, if Licensee fails to correct non-compliance or
non-permitted Attachments within 30 days, Licensee shall pay its pro-rata share of the costs of the
inspection.
13.2
Notice. The City will give Licensee reasonable advance written notice of such inspections,
except in those instances where safety considerations justify the need for such inspection without the delay
of waiting until written notice has been received.
13.3
No Liability. Inspections performed under this Article 13, or the failure to do so, shall not
operate to impose upon the City any liability of any kind whatsoever or relieve Licensee of any
responsibility, obligations or liability whether assumed under this Agreement or otherwise existing.
14.

UNAUTHORIZED OCCUPANCY OR ACCESS.

14.1
Penalty Fee. If any of Licensee's Attachments excluding service drops, are found
occupying any Pole for which no Supplement has been executed, the City, without prejudice to its other
rights or remedies under this Agreement, may assess an Unauthorized Access Penalty Fee as specified in
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Article 3. In the event Licensee fails to pay such Fee within forty-five (45) calendar days of receiving
notification thereof, the City has the right to remove such Attachment at Licensee's expense and without
liability, excluding gross negligence, subject to the alternative dispute provisions of Paragraph 22.1.
14.2
No Ratification of Unlicensed Use. No act or failure to act by the City with regard to any
unlicensed use shall be deemed as ratification of the unlicensed use and if any Supplement should be
subsequently executed, such Supplement shall not operate retroactively or constitute a waiver by the City
of any of its rights or privileges under this Agreement or otherwise; provided, however, that Licensee shall
be subject to all liabilities, obligations and responsibilities of this Agreement in regards to the unauthorized
use from its inception.
15.
REPORTING REQUIREMENTS. Concurrently with Licensee's Annual Attachment Fee
payment, Licensee shall report any Attachment Licensee has removed from City Poles during the relevant
reporting period. The report shall identify the Pole from which the Attachment was removed, describe the
removed equipment, and indicate the approximate date of removal. This requirement does not apply where
Licensee is terminating a Supplement pursuant to Paragraph 12.2.
16.

LIABILITY AND INDEMNIFICATION.

16.1
Liability. The City reserves to itself the right to maintain and operate its Poles in such
manner as will best enable it to fulfill its governmental service requirements. Licensee agrees to use City's
Poles at Licensee's sole risk. Notwithstanding the foregoing, the City shall exercise reasonable precaution
to avoid damaging Licensee's Attachment(s) and shall report to Licensee the occurrence of any such damage
caused by its employees, agents or contractors.
16.2
Indemnification. Licensee, and any agent, contractor or subcontractor of Licensee, shall
defend, indemnify and hold harmless the City and its officials, officers, council members, commissioners,
representatives, employees, agents, and contractors against any and all liability, costs, damages, fines, taxes,
special charges by others, penalties, payments (including payments made by the City under any Workers'
Compensation Laws or under any plan for employees' disability and death benefits), and expenses
(including reasonable attorney's fees of the City and all other costs and expenses of litigation) ("Covered
Claims") arising in any way, including any act, omission, failure, negligence or willful misconduct, in
connection with the construction, maintenance, repair, presence, use, relocation, transfer, removal or
operation by Licensee, or by Licensee's officers, directors, employees, agents or contractors, of Licensee's
Attachments, except to the extent of the City's negligence or willful misconduct giving rise to such Covered
Claims. Such Covered Claims include, but are not limited to, the following:
(a)

Intellectual property infringement, libel and slander, trespass, unauthorized use of
television or radio broadcast programs and other program material, and
infringement of patents;

(b)

Cost of work performed by the City that was necessitated by Licensee's failure, or
the failure of Licensee's officers, directors, employees, agents or contractors, to
install, maintain, use, transfer or remove Licensee's Attachment(s) in accordance
with the requirements and specifications of this Agreement, or from any other work
this Agreement authorizes the City to perform on Licensee's behalf;

(c)

Damage to property, injury to or death of any person arising out of the performance
or nonperformance of any work or obligation undertaken by Licensee, or
Licensee's officers, directors, employees, agents or contractors, pursuant to this
Agreement;
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(d)

16.3

Liabilities incurred as a result of Licensee's violation, or a violation by Licensee's
officers, directors, employees, agents or contractors, of any law, rule, or regulation
of the United States, State of Kansas, the City of Eudora, Kansas or any other
governmental entity or administrative agency.

Procedure for Indemnification.
(a)

The City shall give prompt notice to Licensee of any claim or threatened claim,
specifying the factual basis for such claim and the amount of the claim. If the claim
relates to an action, suit or proceeding filed by a third party against the City, the
City shall give the notice to Licensee no later than fifteen (15) calendar days after
the City receives written notice of the action, suit or proceeding.

(b)

The City's failure to give the required notice will not relieve Licensee from its
obligation to indemnify the City unless and only to the extent Licensee is
materially prejudiced by such failure.

16.4
Environmental Hazards. Licensee represents and warrants that its use of City Poles will
not generate any Hazardous Substances, that it will not store or dispose on or about City Poles or transport
to City Poles any hazardous substances and that Licensee's Attachment(s) will not constitute or contain and
will not generate any hazardous substance in violation of federal, state or local law now or hereafter in
effect including any amendments. "Hazardous Substance" shall be interpreted broadly to mean any
substance or material designated or defined as hazardous or toxic waste, hazardous or toxic material,
hazardous or toxic or radioactive substance, dangerous radio frequency radiation, or other similar terms by
any federal, state, or local laws, regulations or rules now or hereafter in effect including any amendments.
Licensee further represents and warrants that in the event of breakage, leakage, incineration or other
disaster, its Attachment(s) would not release any Hazardous Substances. Licensee and its agents, contractors
and subcontractors shall defend, indemnify and hold harmless the City and its respective officials, officers,
board members, council members, commissioners, representatives, employees, agents and contractors
against any and all liability, costs, damages, fines, taxes, special charges by others, penalties, punitive
damages, expenses (including reasonable attorney's fees and all other costs and expenses of litigation)
arising from or due to the release, threatened release, storage or discovery of any Hazardous Substances on,
under or adjacent to City Poles attributable to Licensee's use of City Poles, except to the extent of the City's
negligence or willful misconduct in connection with such liability.
16.5
Municipal Liability Limits. No provision of this Agreement is intended, or shall be
construed, to be a waiver for any purpose by the City of any applicable State limits on municipal liability
or governmental immunity. No indemnification provision contained in this Agreement under which
Licensee indemnifies the City shall be construed in any way to limit any other indemnification provision
contained in this Agreement. Nothing herein shall be construed to waive or limit Licensor's immunities,
limitation of liability, or defenses under the Kansas Tort Claim Act or other law.
16.6
Liens. In no event shall Licensee permit any lien to be filed or to exist upon any City Poles
or other City property as a result of any claim against Licensee. In the event any lien is filed upon any City
Pole as a result of any claim against Licensee, Licensee agrees, within 120 days of the filing of such lien,
to cause the same to be released of record by payment or posting of a bond in a form and issued by a surety
acceptable to the City; provided, however, that Licensee shall have the right to contest in good faith said
mechanics' liens, and in such event, may permit the items so contested to remain undischarged and
unsatisfied during the period of such contest and any appeal therefrom as long as such lien is bonded over
and/or released of record as set forth herein.

18
48153214v4

17.

DUTIES, RESPONSIBILITIES, AND EXCULPATION

17.1
Duty to Inspect. Licensee acknowledges and agrees that the City does not warrant the
condition or safety of City Poles, or the premises surrounding the Poles, and Licensee further acknowledges
and agrees that it has an obligation to inspect City Poles and/or premises surrounding the Poles, prior to
commencing any work on City Poles or entering the premises surrounding such Poles.
17.2
Knowledge of Work Conditions. By executing this Agreement, Licensee warrants that it
has acquainted, or will fully acquaint, itself and its employees and/or contractors and agents with the
conditions relating to the work that Licensee will undertake under this Agreement and that it fully
understands or will acquaint itself with the Poles, difficulties and restrictions attending the execution of
such work.
17.3
DISCLAIMER. THE CITY MAKES NO EXPRESS OR IMPLIED WARRANTIES
WITH REGARD TO THE CITY'S POLES, ALL OF WHICH ARE HEREBY DISCLAIMED, AND
THE CITY MAKES NO OTHER EXPRESS OR IMPLIED WARRANTIES, EXCEPT TO THE
EXTENT EXPRESSLY AND UNAMBIGUOUSLY SET FORTH IN THIS AGREEMENT. THE
CITY EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE.
17.4
Duty of Competent Supervision and Performance. Licensee shall ensure that its
employees, agents, contractors and subcontractors have the necessary qualifications, skill, knowledge,
training and experience to protect themselves, their fellow employees, employees of the City and the general
public, from harm or injury while performing work permitted pursuant to this Agreement. In addition,
Licensee shall furnish its employees, agents, contractors and subcontractors competent supervision and
sufficient and adequate tools and equipment for their work to be performed in a safe manner.
18.

INSURANCE.

18.1
Policies Required. At all times during the term of this Agreement, Licensee shall keep in
effect all insurance policies as described below:
(a)

Workers' Compensation and Employers' Liability Insurance. Statutory
workers' compensation benefits in compliance with the statutory requirements of
the State of Kansas and employers' liability insurance with a limit of $1,000,000
each accident/disease/policy limit. This policy shall include a waiver of
subrogation in favor of the City. Licensee shall require subcontractors and others
not protected under its insurance to obtain and maintain such insurance.

(b)

Commercial General Liability Insurance. Policy will be written to provide
coverage for at least the following: premises and operations, products and
completed operations, personal and advertising injury, contractual coverage and
independent contractor's coverage with Limits of liability of $1,000,000 per
occurrence for bodily injury and property damage and $1,000,000 general
aggregate, and $1,000,000 products/completed operations aggregate.

(c)

Commercial Automobile Liability Insurance. Commercial automobile liability
covering all owned, hired and non-owned vehicles in the amount of $1,000,000
combined single limit each accident for bodily injury and property damage.
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(d)

Umbrella/Excess Liability Insurance. Coverage is to be in excess of the
employers' liability, commercial general liability, and automobile liability
insurance required above with limits of $1,000,000 each occurrence, $1,000,000
aggregate. Licensee may use any combination of primary and excess insurance to
meet the total limits required

(e)

Property Insurance. Each party will be responsible for maintaining property
insurance on its own facilities, buildings and other improvements, including all
equipment, fixtures, and City structures, fencing or support systems that may be
placed on, within or around City Poles to fully protect against hazards of fire,
vandalism and malicious mischief, and such other perils as are covered by policies
of insurance commonly referred to and known as "extended coverage" insurance
or self-insure such exposures. Licensee may self-insure the required insurance
under the same terms and conditions as outlined above.

18.2
Qualification; Priority; Contractors' Coverage. The insurer must be eligible to do
business under the laws of the State of Kansas and have an "A-" VII or better rating in Best's Guide. Such
insurance will be primary. All contractors and all of their subcontractors who perform work on behalf of
Licensee shall carry substantially the same coverage with substantially the same limits as required of
Licensee.
18.3
Certificate of Insurance; Other Requirements. Upon the execution of this Agreement
and within ten (10) days of each insurance policy expiration date during the term of this Agreement,
Licensee will furnish the City with a certificate of insurance ("Certificate"). The Certificate shall reference
this Agreement and workers' compensation and property insurance waivers of subrogation required by this
Agreement. Lessee may self-insure its property coverage as set forth above and, in satisfaction of the waiver
of subrogation requirement, Lessee will include the City as joint loss payee to the extent of City's insurable
interest which would have been covered had Lessee purchased property insurance. Upon receipt of notice
from its insurer the Licensee shall provide the City thirty (30) calendar days advance written notice of
cancellation of insurance during the term of this Agreement. The City, its commissioners, agencies, officers,
officials, employees and representatives (collectively, "Additional Insureds") shall be included as
Additional Insureds by endorsement as their respective interests may appear under this Agreement under
all of the policies, except workers' compensation and employer's liability, which shall be so stated on the
Certificate of Insurance. All policies, other than workers' compensation, shall be written on an occurrence
and not on a claims-made basis. Licensee shall defend, indemnify and hold harmless the City and
Additional Insureds from and against payment of any deductible and payment of any premium on any policy
required under this Article. Licensee shall obtain Certificates from its agents, contractors and their
subcontractors and provide a copy of such Certificates to the City upon request
18.4
Limits. The limits of liability set out in this Article 18 may be increased or decreased by
mutual written consent of the parties, once every five (5) years with a sixty (60) day advanced written notice
to Licensee, which consent will not be unreasonably withheld by either party, in the event of any factors or
occurrences, including substantial increases in the level of jury verdicts or judgments or the passage of
state, federal or other governmental compensation plans, or laws which would materially increase or
decrease Licensee's exposure to risk.
18.5
Prohibited Exclusions. No policies of insurance required to be obtained by Licensee or
its contractors or subcontractors shall contain provisions (1) that exclude coverage of liability assumed by
this Agreement with the City except as to infringement of patents or copyrights or for libel and slander in
program material, (2) that exclude coverage of liability arising from excavating, collapse, or underground
work, (3) that exclude coverage for injuries to the City's employees or agents, or (4) that exclude coverage

20
48153214v4

of liability for injuries or damages caused by Licensee's contractors or the contractors' employees, or agents.
This list of prohibited provisions shall not be interpreted as exclusive.
18.6
Deductible/Self-insurance Retention Amounts. Licensee shall be fully responsible for
any deductible or self-insured retention amounts contained in its insurance program or for any deficiencies
in the amounts of insurance maintained.
19.
AUTHORIZATION NOT EXCLUSIVE. The City shall have the right to grant, renew and
extend rights and privileges to others not party to this Agreement by contract or otherwise, to use City Poles
covered by this Agreement. Such rights shall not interfere with the rights granted to Licensee by the specific
Supplements issued pursuant to this Agreement.
20.

ASSIGNMENT.

20.1
Limitations on Assignment. Licensee shall not assign its rights or obligations under this
Agreement without the prior written consent of the City, which consent shall not be unreasonably withheld,
conditioned or delayed. It shall be unreasonable for the City to withhold consent without cause to an
assignment of all of Licensee's interests in this Agreement to its Affiliate. Notwithstanding, Licensee may,
upon written notice to the City, assign its rights and obligations under this Agreement to (i) any affiliate of
Licensee; (ii) any successor in interest to Licensee in connection with any merger, acquisition, or similar
transaction; or (iii) any purchaser of all or substantially all of Licensee's assets used to provide
Communications Services to residents and businesses located in the City of Eudora, Kansas. An "affiliate"
means any entity that now or in the future, directly or indirectly controls, is controlled with or by, or is
under common control with Licensee; and "control" shall mean, with respect to: (a) a U.S. corporation, the
ownership, directly or indirectly, of fifty percent (50%) or more of the voting power to elect directors
thereof; (b) a non-U.S. corporation, if the voting power to elect directors thereof is less than fifty percent
(50%), the maximum amount allowed by applicable law; and (c) any other entity, fifty percent (50%) or
more ownership interest in said entity, or the power to direct the management of such entity.
20.2
Obligations of Assignee/Transferee and Licensee. No assignment or transfer under this
Article 20 shall be allowed until the assignee or transferee becomes a signatory to this Agreement and
assumes all obligations of Licensee arising under this Agreement. Licensee shall furnish the City with prior
written notice of the transfer or assignment, together with the name and address of the transferee or assignee.
Notwithstanding any assignment or transfer, Licensee shall remain fully liable under this Agreement and
shall not be released from performing any of the terms, covenants or conditions of this Agreement without
the express written consent to the release of Licensee by the City.
20.3
Sub-licensing. Without the City's prior written consent, Licensee shall not sub-license or
lease to any third party, including but not limited to allowing third parties to place Attachments on or within
City Poles. Any such action shall constitute a material breach of this Agreement.
21.
FAILURE TO ENFORCE. Failure of the City or Licensee to take action to enforce compliance
with any of the terms or conditions of this Agreement or to give notice or declare this Agreement or any
authorization granted hereunder terminated shall not constitute a waiver or relinquishment of any term or
condition of this Agreement, but the same shall be and remain at all times in full force and effect until
terminated, in accordance with this Agreement.
22.

ISSUE RESOLUTION PROCESS.

22.1
Dispute Resolution. Except as otherwise precluded by law, a resolution of any dispute
arising out of, or related to, this Agreement shall first be pursued through good-faith negotiations in order
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to reach a mutually acceptable resolution. If, after negotiating in good faith for a period of at least thirty
(30) days, the parties are unable to resolve the dispute, then all disputes relating to this Agreement, or the
breach thereof, the parties shall be entitled to pursue all available remedies at law or equity. Each party will
bear its own costs for dispute resolution activity.
22.2
Confidential Settlement. Unless the parties otherwise agree in writing, and to the extent
permitted under applicable law, communication between the parties under this Article will be treated as
confidential information developed for settlement purposes, exempt from discovery, and inadmissible in
litigation.
22.3
Business As Usual. Unless an emergency condition exists, during any dispute resolution
procedure or lawsuit, the parties will continue providing services to each other and performing their
obligations under this Agreement.
23.

TERMINATION OF AGREEMENT.

23.1
Notwithstanding the City's rights under Article 12, the City shall have the right, pursuant
to the procedure set out in Article 23, to terminate this entire Agreement, or any Supplement executed
hereunder, whenever Licensee is in default of any material term or condition of this Agreement beyond
applicable cure periods, including but not limited to the following circumstances:
(a)

Construction, operation or maintenance of Licensee's Attachment(s) in violation of
law or in aid of any unlawful act or undertaking; or

(b)

Construction, operation or maintenance of Licensee's Attachment(s) after any
authorization required of Licensee has lawfully been denied or revoked by any
governmental or private authority or violation of any other agreement with the
City; or

(c)

Construction, operation or maintenance of Licensee's Attachment(s) without the
insurance coverage required under Article 18.

(d)

The expiration, termination or revocation of Licensee's franchise or any other
required regulatory authorization (as required by Article 5); provided, Licensee
shall have a reasonable period of time to obtain the reinstatement of any such
authorization.

23.2
The City will notify Licensee in writing within fifteen (15) calendar days, or as soon as
reasonably practicable, of any condition(s) applicable to Paragraph 23.1 above. Licensee shall take
immediate corrective action to eliminate any such condition(s) within thirty (30) calendar days, or such
longer period mutually agreed to by the parties, and shall confirm in writing to the City that the cited
condition(s) has (have) ceased or been corrected, or are in the process of being corrected.
23.3
If the parties are unable to resolve the dispute and Licensee fails to discontinue or correct
such condition(s) and/or fails to give the required confirmation, the City may immediately terminate this
Agreement or any Supplements granted hereunder. In the event of termination of this Agreement or any of
Licensee's rights, privileges or authorizations hereunder, the City may seek removal of Licensee's
Attachments pursuant to the terms of Article 11, with respect to specific Poles or from the City's entire
system. In such instance, Licensee shall remain liable for and pay all fees and charges accrued pursuant to
the terms of this Agreement to the City until Licensee's Attachments are actually removed.
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23.4
Licensee will have the right terminate this Agreement if the City is in default of any
material term or condition of this Agreement. In such event, Licensee will notify the City in writing within
fifteen (15) calendar days, or as soon as reasonably practicable, or any such default. The City shall take
immediate corrective action to eliminate any such condition(s) within thirty (30) calendar days, or such
longer period mutually agreed to by the parties, and shall confirm in writing to Licensee that the cited
condition(s) has (have) ceased or been corrected, or are in the process of being corrected. If the parties are
unable to resolve the dispute and the City fails to discontinue or correct such condition(s) and/or fails to
give the required confirmation, Licensee may immediately terminate this Agreement or any Supplement(s)
granted hereunder. In the event of termination of this Agreement or any Supplement(s), Licensee may
remove its Attachments pursuant to the terms of Article 11. In such instance, Licensee shall remain liable
for and pay all fees and charges accrued pursuant to the terms of this Agreement to the City until Licensee's
Attachments are actually removed.
24.

TERM OF AGREEMENT.

24.1
This Agreement shall be effective for a term of ten (10) years beginning on the effective
date of this Agreement. Each Supplement shall be effective as of the date of execution by both parties,
however the initial term of the Supplement shall be ten (10) years and shall commence on the
Commencement Date. Notwithstanding anything herein, after the expiration of this Agreement, its terms
and conditions shall survive and govern with respect to any remaining Supplements in effect until their
expiration or termination. Notwithstanding the above-stated term of Agreement, this Agreement is
conditioned upon Licensee maintaining a contract franchise (as applicable to the service) with the City, and
this Agreement shall terminate upon the termination of Licensee's contract franchise.
24.2
Upon written request of either party, this Agreement shall be renegotiated at any time in
accordance with the requirements of state law upon any of the following events: changes in federal, state,
or local laws, regulations, or orders that materially affect any rights or obligations of either party, including
but not limited to the scope of the Agreement granted to Licensee or the compensation to be received by
the City hereunder. In the event that the parties are unable to agree upon such new terms of conditions
within ninety (90) days after such notice, then the terms of the existing Agreement shall remain in effect
until the negotiations are completed or a party obtains a ruling regarding the appropriate conforming terms
from a commission or court of competent jurisdiction.
24.3
In the event the parties are actively negotiating in good faith a new Agreement or an
amendment to this Agreement upon the termination date of this Agreement, the parties by written mutual
agreement may extend the termination date of this Agreement to allow for further negotiations. Such
extension period shall be deemed a continuation of this Agreement and not as a new Agreement.
24.4
Even after the termination of this Agreement, Licensee's responsibility and indemnity
obligations shall continue with respect to any claims or demands related to Licensee's Attachments as
provided for in Article 16.
25.
AMENDING AGREEMENT. Notwithstanding other provisions of this Agreement, the terms
and conditions of this Agreement shall not be amended, changed or altered except in writing and with
approval by authorized representatives of both parties.
26.

NOTICES.

26.1
Wherever in this Agreement notice is required to be given by either party to the other, such
notice shall be in writing and shall be effective when personally delivered to, or when mailed by certified
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mail, return receipt requested, with postage prepaid and, except where specifically provided for elsewhere,
properly addressed as follows:
To the City:
City of Eudora, Kansas
4 East 7th Street
Eudora, Kansas 66025
Attn: City Manager

To Licensee:

or to such other address as either party, from time to time, may give the other party in writing.
26.2
The above notwithstanding the parties may agree to utilize electronic communications such
as email for notifications related to the Application and approval process and necessary transfer or Pole
modifications.
26.3
Licensee shall maintain a staffed 24-hour emergency telephone number, not available to
the general public, where the City can contact Licensee to report damage to Licensee's facilities or other
situations requiring immediate communications between the parties. Such contact person shall be qualified
and able to respond to the City's concerns and requests. Failure to maintain an emergency contact shall
eliminate the City's liability to Licensee for any actions that the City deems reasonably necessary given the
specific circumstances.
27.
ENTIRE AGREEMENT. This Agreement supersedes all previous agreements, whether written
or oral, between the City and Licensee for placement and maintenance of Licensee's Attachments on or
within City Poles within the geographical service area covered by this Agreement; and there are no other
provisions, terms or conditions to this Agreement except as expressed herein.
28.
SEVERABILITY. If any provision or portion thereof of this Agreement is or becomes invalid
under any applicable statute or rule of law, and such invalidity does not materially alter the essence of this
Agreement to either party, such provision shall not render unenforceable this entire Agreement but rather
it is the intent of the parties that this Agreement be administered as if not containing the invalid provision.
29.
GOVERNING LAW. The validity, performance and all matters relating to the effect of this
Agreement and any amendment hereto shall be governed by the laws (without reference to choice of law)
of the State of Kansas.
30.
INCORPORATION OF RECITALS. The recitals stated above are incorporated into and
constitute part of this Agreement.
32.

FORCE MAJEURE.

32.1
In the event that either the City or Licensee is prevented or delayed from fulfilling any term
or provision of this Agreement by reason of fire, flood, earthquake or like acts of nature, wars, revolution,
civil commotion, explosion, acts of terrorism, embargo, acts of the government in its sovereign capacity,
material changes of laws or regulations, labor difficulties, including without limitation, strikes, slowdowns,
picketing or boycotts, unavailability of equipment of vendor, or any other such cause not attributable to the
negligence or fault of the party delayed in performing the acts required by the Agreement, then performance
of such acts shall be excused for the period of the unavoidable delay, and any such party shall endeavor to
remove or overcome such inability as soon as reasonably possible.
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32.2
The City shall not impose any charges on Licensee stemming solely from Licensee's
inability to perform required acts during a period of unavoidable delay as described in Paragraph 32.1,
provided that Licensee present the City with a written description of such force majeure within a reasonable
time after occurrence of the event or cause relied on.
33.
RELATIONSHIP OF PARTIES. Nothing in this Agreement shall be construed to create an
association, joint venture, trust, or partnership, or impose a trust or partnership covenant, obligation, or
liability on or with regard to either Party. Each Party shall be individually responsible for its own covenants,
obligations, and liabilities under this Agreement and otherwise.
34.
NO THIRD-PARTY BENEFICIARIES. Nothing in this Agreement is intended to confer rights
on any third-party, as a third-party beneficiary or otherwise.
35.
SURVIVAL. Any termination of this Agreement shall not release Licensee from any liability or
obligations hereunder, whether of indemnity or otherwise, which may have accrued or may be accruing at
the time of termination.
[Signature Page Follows Directly]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year
first above written.
CITY OF EUDORA, KANSAS

SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T Kansas

Tim Reazin, Mayor

By:

ATTEST:

Printed Name:
Title:

Kelly Delay, City Clerk
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EXHIBIT A
[Form of Supplement]
SUPPLEMENT NO. _____
TO
MASTER LICENSE AGREEMENT FOR ATTACHMENTS TO CITY POLES
THIS SUPPLEMENT NO. ___ TO MASTER LICENSE AGREEMENT FOR ATTACHMENTS
TO CITY POLES ("Supplement") is made as of the ____ day of _______, 2022 (the "Effective Date"),
between the CITY OF EUDORA, KANSAS ("City"), and SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T Kansas, whose principal place of business is ____________________
("Licensee").
1.
Master License Agreement. This Supplement is a Supplement as referenced in that
certain Master License Agreement for Attachments to City Poles between City and Licensee dated
_______________, 2022 (the "Agreement"). All of the terms and conditions of the Agreement are
incorporated herein by reference and made a part hereof without the necessity of repeating or attaching the
Agreement. In the event of a contradiction, modification or inconsistency between the terms of the
Agreement and this Supplement, the terms of the Agreement shall govern. Capitalized terms used in tis
Supplement shall have the same meaning described for them in the Agreement unless otherwise indicated
herein.
2.
Locations of Poles and Attachments. City hereby licenses to Licensee certain spaces on
and within City's Poles located at the Site(s) described below:
See schedule/spreadsheet attached hereto as Attachment 1 and made a part hereof.
3.
Term. The Effective Date of this Supplement is set forth above; and the Term of this
Supplement shall coincide with the Term set forth in Article 24 of the Master License Agreement.
4.
Consideration. As prescribed by Article 3 of the Master License Agreement, the Annual
Attachment Fee for use of the City's Poles, for the initial rental period commencing as of the Effective Date
and through December 31, 2032_, shall be $15.00 per Pole upon which Licensee has made an Attachment,
[without proration as to any partial 2022__ calendar year]. Thereafter, the Annual Attachment Fee shall
increase for each subsequent annual rental period during the Term by a percentage equal to _5%
5.

Site Specific Terms. Not applicable.
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IN WITNESS WHEREOF, the Parties hereto have executed this Supplement effective as of the
Effective Date.
SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T Kansas

CITY OF EUDORA, KANSAS

By:
Tim Reazin, Mayor
Printed Name:
ATTEST:
Title:
Kelly Delay, City Clerk
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ATTACHMENT 1 TO SUPPLEMENT NO. _____
[Schedule/Spreadsheet of Poles and Attachments]
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City Manager’s Office

Memorandum
Date:
To:
From:
Re:

Monday, June 13, 2022
Mayor and City Commissioners
Barack Matite, City Manager
Public Hearing Notice: City of Clearfield Petition for Incorporation

Background
The City recently received a Public Hearing Notice (attached) from the Douglas County Clerk of
a petition for incorporation of the City of Clearfield that has been submitted to the Douglas
County Board of County Commissioners (BOCC) for consideration. The BOCC has scheduled a
public hearing on this matter to be held on Wednesday, June 15, 2022. At the hearing, the
BOCC will be accepting comments and testimonies from recipients of the public notice and the
public.
Attached to this memorandum is a memorandum from David Waters, city attorney, outlining the
legal process and some consideration for the City Commission should the petition be granted.
Staff Comments
Although city staff has not had sufficient time to review and assess the potential implications of
the proposed city of Clearfield in depth, preliminary assessments yield more questions and
concerns.
Some of the concerns and questions include:
a. Although the proposed city is about 4 miles away from the current city limits, it is
only 3 miles from the City’s Urban Growth Boundary (UGA)1. The current UGA
boundary was approved by the BOCC after numerous discussions and their
expressed desire to maintain the rural character of the unincorporated parts of
the County and push developments and residential density towards incorporated
cities. The incorporation of this city would potentially allow for development the
County Commission wanted to deter. If granting the petition were likely, staff
would recommend the City Commission immediately redraw the UGA boundary
and request the BOCC for recognition and designation. The new boundary would
extend to ensure the integrity of City’s growth and development is protected.
b. It is expected that with the incorporation of the City of Clearfield, the City of
Eudora’s growth and development pattern will be impacted. In the 2020
1

Urban growth area represents the area contiguous to an existing urbanized area which appears reasonable to
become urbanized within the bounds of the long-range plan. This area is subdivided into different service areas
which will logically be served by urban services within the near-term, intermediate and long-term horizons of the
plan. The boundaries of service area, as well as the overall boundary, should be evaluated on a regular and
continuing basis as part of the Comprehensive Plan review.

Comprehensive Plan, much of the City’s growth will occur south in an orderly
fashion. However, if the city of Clearfield incorporates, this orderly growth pattern
could be disrupted as individuals and developers could prefer to develop within
the new city where there would be no existing planning and zoning regulations
including building codes. How would this be mitigated by the new city? Would
they have staff capacity and quickly establish the governance structure for such
oversight or for the execution of this function of government? If coordination is
needed for planning and zoning issue, as is the case now, how would this be
addressed if professional staff are non-existent?
c. The issues outlined by the petitioners as reasons for incorporation could be
addressed by existing local government units. Is this an alternative that has been
explored by the petitioners? For instance, the issue of representation may be on
the ballot this fall to increase the number of County Commissioners representing
residents in the second district. If passed, the number of county commissioners
will increase from three to five. Do the petitioners prefer more to feel adequately
represented? If so, they could request the commissioners to increase the
proposed numbers from five to seven or a number that would be deem adequate.
d. If the BOCC were to grant the petition for incorporation as presented by the
petition, precedent will be set, and other petitions could be submitted resulting in
“unreasonable multiplicity of independent municipal governments” within Douglas
County. Should higher requirements for petition for incorporation be adopted by
the BOCC?
e. Fiscal impacts have not been entirely assessed but the implications have the
potential of severely impacting the residents of the City of Eudora.

As mentioned, in-depth assessment of the potential impact of the incorporation of the City of
Clearfield on the City of Eudora will be completed as we gather more information from Douglas
County and the petitioners. In the meantime, Commission may use the information provided
including the legal outline of the process to provide preliminary feedback to be incorporated in
the written testimony to be submitted to the BOCC at the hearing on June 15, 2022.
After discussion, staff will prepare written response articulating the aforementioned concerns
and other Commission feedback and seek answers to the questions posed.

ATTORNEY-CLIENT PRIVILEGED AND ATTORNEY WORK PRODUCT
TO

Eudora City Commission
City of Eudora, Kansas

FROM

David E. Waters
City Attorney; Lathrop GPM LLP

DATE

June 8, 2022

SUBJECT

City of Clearfield Petition for Incorporation

Residents of an unincorporated area of Douglas County, Kansas, have recently filed a
petition to incorporate the area into a new city, proposed to be named "Clearfield". The Douglas
County Commission has set an initial hearing date of June 15, 2022, in order to consider this
petition. Given its proximity to Clearfield, the City of Eudora has a clear interest in the discussions
around and the outcome of this petition. While the City Manager will advise the City Commission
of the more practical considerations, the purpose of this memorandum is to summarize (very
broadly) the legal process, and the City's options should the petition be granted.
The Incorporation Process.
The process for incorporation of a new city is set forth in Kansas statute, K.S.A. 15-115 et
seq. A petition must be signed by fifty (50) or more electors of the territory, and either (1) the
inhabitants of the territory number 250 or more, (2) the territory contains 250 or more platted lots
each served by water and sewer lines owned by a nonprofit corporation, or (3) the territory has
been designated as a national landmark by the United States Congress. K.S.A. 15-116(a), (d).
Following the filing of a valid petition, the board of county commissioners must hold a public
hearing. K.S.A. 15-117. It is this hearing that has been scheduled for June 15, 2022.
The City of Eudora is entitled to formal notice of the hearing because the City is located
within five (5) miles of the proposed Clearfield. K.S.A. 15-119. (Information provided by the
county indicates that Clearfield's border would be 3.75 miles from the City of Eudora.) At the
hearing, all persons residing within the territory, property owners therein, and all persons,
agencies, and representatives of governmental units receiving mailed notices are entitled to
speak and present information to the county commission. K.S.A. 15-120. The hearing may be
adjourned or continued from time to time. Id. Therefore, the City of Eudora has the legal right,
by statute, to submit testimony or provide other information.
The next section of this memorandum describes factors that must be considered by the
county, on which the City may wish to advise.
Factors and Guidelines for Consideration by the County.
K.S.A. 15-121 establishes eight preliminary factors which the county "shall consider" in
making its determination (though, the county is not limited to these):
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(1)

Population and population density of the area within the boundaries of the territory;

(2)

land area, topography, natural boundaries, and drainage basin;

(3)

area of platted land relative to unplatted and assessed value of platted land relative
to assessed value of unplatted areas;

(4)

extent of business, commercial, and industrial development;

(5)

past expansion in terms of population and construction;

(6)

likelihood of significant growth in the area, and in adjacent areas, during the next
ten (10) years;

(7)

the present cost and adequacy of governmental services and controls in the area
and the probable effect of the proposed action and of alternative courses of action
on the cost of adequacy of local governmental services and regulation in the area
and in adjacent areas; and

(8)

the effect of the proposed action, and of alternative actions, on adjacent areas,
and on the local governmental structure of the entire urban community.

There are six additional factors that the county "shall take into consideration" in cases—such as
this—where the proposed new city is located within five (5) miles of an existing city (information
provided by the county indicates that Clearfield would also be located within five miles of Baldwin
City and Lawrence):
(1)

The size and population of such city;

(2)

its growth in population, business and industry during the past ten (10) years;

(3)

the extension of its boundaries during the past ten (10) years;

(4)

the probability of its growth toward the territory during the ensuing ten (10) years,
taking into consideration natural barriers and other reasons which might influence
growth toward the territory;

(5)

the willingness of the city to annex the territory and its ability to provide city services
in case of annexation;

(6)

the general effect upon the entire community, should there be additional cities in
the area; all of these and other considerations having to do with the overall orderly
and economic development of the area and to prevent an unreasonable multiplicity
of independent municipal governments.

K.S.A. 15-121. The City of Eudora may certainly want to provide information to the county on
these factors.
After the hearing has been officially concluded (again, the hearing may be kept open, to
run through several meeting dates), then the board of county commissioners "shall" consider the
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matter; although, the county may request that staff "make a study of the general area in which the
territory is located, information in possession of the county board and other sources, and render
an opinion as to the advisability of the proposed incorporation". Kansas statute then provides the
county with the following direction:
The petition for incorporation shall be denied if it is determined that present or
future annexation to an adjacent city, or the creation of an authorized special
service district, or districts, would better serve the interest of the area or that the
proposed incorporation would be otherwise contrary to the public interest. If the
board or joint board determines that the territory should not be incorporated, it shall
make an order so stating.
K.S.A. 15-123. In addition to this, because Clearfield would be located within five (5) miles of an
existing city, the territory "shall not" be incorporated except by a unanimous vote of the
commissioners. Id. As of this writing, the Douglas County Commission consists of three (3)
commissioners; however, the county commission is proposing a ballot question that could raise
that number to five in 2023.
Appeals.
Any person who "has an interest" and "is aggrieved" by the decision of the county
commission (whether to incorporate, or to not incorporate) may appeal that decision to the district
court. K.S.A. 15-126(a). This has been interpreted to include a city, such as Eudora. City of
Kansas City v. Board of County Commissioners, 213 Kan. 777 (1974). Meaning, if the county
commission does incorporate Clearfield, the City of Eudora would have a right to appeal that
decision in court. However, questions available for consideration on appeal are limited.
For example, K.S.A. 15-126(a) provides that the district court only has jurisdiction to
determine whether the decision to incorporate was "arbitrary, unlawful or capricious". This is a
very high test, and can mean that a court could only overturn the decision if the statutory process
was not followed. A court likely has no power to weigh or evaluate the evidence presented (pro
or con), or make a determination as to the advisability of incorporation. See In Re Reincorporation
of Piper City, 220 Kan. 6 (1979). Generally speaking, the decision as to whether it is a "good
idea" to allow incorporation or not is a legislative decision, to be made by the county's elected
representatives, and not by judges.
The filing of an appeal also would not "stay" (pause or put on hold) the incorporation. See
K.S.A. 15-126(a):
Neither the filing nor the pendency of any appeal of the decision of the board of
county commissioners incorporating the territory to the district court, or any appeal
therefrom, shall limit in any way the exercise of the corporate powers of the city by
its officers, employees and agents.
Therefore, the remedy in the event an incorporation is overturned is "unwind" the new city:
In the event the appellate court enters an order pursuant to subsection (a)
reversing the decision of the board of county commissioners incorporating the
territory, the board [of county commissioners] shall take immediate responsibility
for the administration of the assets, debts and obligations of the former city. In
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doing so, the board, by resolution, shall create and serve as officers of a special
taxing district covering the territory of the former city. If the proceeds of the sale
of the property and the remaining assets of the former city are insufficient to pay
its debts and obligations, the board shall provide for the levy of taxes on the
tangible taxable property within the limits of the special taxing district sufficient to
pay the remaining debts and obligations.
K.S.A. 15-126(b).
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Preserve and protect our agriculture, livestock,
agribusiness, homesteads, history, and quality of life.
Share the good fortune of our rural, open spaces with others.
Inspire community food sustainability.

City of Clearfield Petition for Incorporation
Submitted to:
Douglas County, KS Board of Commissioners
Commissioner Shannon Reid (2nd District) Shannon is the Commissioner representing our
Unincorporated area.
Phone: 785-331-9635
Email: sreid@douglacountyks.org
Commissioner Patrick Kelly (1st District)
Phone: 785-393-8346
Email: pkelly@douglascountyks.org
Commissioner Shannon Portillo (3rd District)
Phone: 785-331-8126
Email: sportillo@douglacountyks.org

City of Clearfield Territory Description:
NW Corner 1: 38.85517, -95.13047 (N 800 Road & E. 2000 Road)
NW Corner 2: 38.81149, -95.13019 (E 2000 Road & N 500 Road)
NW Corner 3: 38.81151, -95.09303 (E 2200 Road & N 500 Road)
NE Corner: 38.85539, -95.05611 (N 800 Road & County Line Road)
SE Corner 1: 38.76785, -95.05659 (County Line Road & N 200 Road)
SW Corner 2: 38.76802, -95.09377 (E 2300 Road & N 200 Road)
Scan the QR Code above with your smart phone’s camera to view proposed City of Clearfield
territory/boundaries or visit: https://bit.ly/clearfield-proposed-boundary

Quantity of Land:
18.2 Square Miles

Pulled Back Proposed Boundary Map View

Zoomed in Proposed Boundary Map View

Existing Services:
Fire Response:
Palmyra Township Fire District #2
Eudora Township Fire Response
Consolidated Fire District #1
Scan the QR Code above with your smart phone’s
camera to view Fire Response Areas and District Map
or visit: https://bit.ly/douglas-county-fire-response-map
Fire Response Areas and Districts Map 1

Law Enforcement:
Douglas County Sheriff
Water Supply:
Majority served by Rural Water District #4
Rest on Well Water

Fire Response Areas and Districts Map 2

Law Enforcement:
Douglas County Sheriff

Water Supply:
Majority served by Rural Water District #4, Rest on Well Water

Sewage Disposal:
Septic Systems

Reason for Desiring City Government and Services:
1. Clearfield Incorporation (3rd Class City) will establish our own government through which our
community can express itself, address its problems, and supply necessary services to our area. Our
community can exercise self-determination with regard to the nature and level of local services.
2. Our municipal government will be more responsive to the people living within our community. The
members of our city council will be closer to the people and, as a result, react more quickly to our
community’s requests.
3. Our city government will have access to state revenue (which does not flow to our current
unincorporated community). We will also be able to apply for other types of funding, for example
grant funding.
4. Our incorporated city will have additional powers not found in our current unincorporated
community. Currently we are under the jurisdiction of the county and, as a result, we do not have
much control over the level of services provided to our area residents. The county is burdened by
having to provide services as uniformly as possible throughout Douglas County’s unincorporated areas.
Our city would have the authority to intensify services within our community where desired/needed.
5. Our incorporated city would also be able to plan for future growth of our community by adopting
planning and zoning regulations that will provide for controlled land use. Regulations that will protect
existing agriculture and livestock operations, agri-business, homesteads, and the community as a
whole against undesirable land use patterns. In addition, we would be able to adopt building,
plumbing, mechanical and electrical codes in the interest of public health, safety and welfare.
6. Our separate city will preserve the unity and values of the community, protect the rural character
and quality of life in our area. It will allow us to maintain our local individuality and capitalize on our
citizens’ unique skills and talents to create an innovative vision for long-term viability and economic
growth.
7. As a governmental unit, our new city can better represent its citizens in transactions with the
county, the State and Federal governments. In addition, our new local government may be used as a
vehicle for positive progress in the community.
8. Finally, our municipality may be the instrument for providing numerous improved utility services
such as water, sewer, garbage and trash collection, gas and electrical service if and when it is the
appropriate time and the city council representing citizens desires to enter into these operations.

Assessed & Appraised Valuations:
Snap the QR Code on the left with your smart phone’s camera to
view and download itemized Property Valuation Spreadsheet or
visit: https://bit.ly/clearfield-property
Assessed Property and Improvements: $6,335,016
Appraised Property and Improvements: $52,238,012

Elector Signatures as of 2/22/2022
50 required (59 collected and counting, we continue to inform and collect more)

Carrie Brandon
William Brandon
Cindy Fitzgerald
Mark Hebenstriet
Barbara Kerr
David Alvarez
DeeAnn Alvarez
Mike Schumann
Kim Schumann
Sam Schumann
Carley Schumann
Matt Peterie
Shelby Peterie
Aimee Bergman
Gregory Wesley
William Burke
Kathryn Burke
Jim Houghton
Matt McNally
Lindsay McNally

Ronald Hughes
Clayton Cummings
Brice Fawcett
Helen Fawcett
James Jeng
Wen Jeng
Timothy Savage
Sherri Savage
Todd Gunther
Ernesto Marquez
Yesenia Vazquez
Robin Schrack
Cory Schrack
Corbin Schrack
Carson Schrack
Lee Johnson
Liz Johnson
Kent Myers
Marcia E Myers
Ethan Hebenstriet

Rick Lowe
Robert Seaman
Bennett Seaman
Ed Kite
Joanne Kite
Dale Gajewski
Robb Ferguson
Pam Ferguson
Christine Kramps
Sarah Kramps
Ashleigh Kramps
Anthony Kramps
Mary Horacek
Gary Horacek
Amber Verbelze
Larry Sturm
Sharon Renea Sturm
Michael Sturm
Michael Hemley

More Elector Representation as of 5/12/2022
Spoke with, obtain signatures for final confirmation.

Butch Moore
Linda Moore
Dan Fuller
Nancy Fuller

Steve Enright
Sue Enright
Bo Enright
Tricia Enright

Mike Bennett
Laura Bennett
Ron Wright
Linda Wright

City Manager’s Office

Agenda Statement
Date:
To:
From:
Re:

June 13, 2022
Mayor and City Commission
Michael Gentry, Management Intern
City Commissioner Compensation

Background
At the 4/25/2022 City Commission meeting, Mayor Reazin brought up reviewing the City
Commission's compensation. This sentiment was echoed by other Commissioners, and all
agreed to have a work session to further discuss the matter. City Manager Matite responded
that City staff will do a survey of local municipalities and bring the item for Commission
discussion.
In 2022, the League of Kansas Municipalities conducted a Survey of Personnel Practices,
Salaries, and Fringe Benefits, which includes councilmember/commissioner and mayor
compensation. Below is a table showing the annual and monthly compensation for
councilmembers/commissioners and mayors of 2nd class cities in Kansas. The list is sorted from
highest to lowest mayor compensation.
2nd Class Cities Commission/Council Compensation
City/Population

Mayor

Commissioner/
Councilmember City/Population

Mayor

Commissioner/
Councilmember

Park City
(7,654)
De Soto
(6,374)
Andover
(13,609)
Edwardsville
(4,506)
Augusta
(9,363)
Kingman
(2,859)
Eudora
(6,551)
Lincoln Center
(1,209)

$10,000
($833/month)
$9,240
($770/month)
$7,200
($600/month)
$6,000
($500/month)
$5,000
($417/month)
$4,295
($358/month)
$4,200
($350/month)
$2,400.00
($200/month)

$4,550
($379/month)
$840
($70/month)
$4,700
($392/month)
$3,000
($250/month)
$2,500
($208/month)
$3,758
($313/month)
$3,600
($300/month)
$650.00
($54/month)

$2,400
($200/month)
$2,116
($176/month)
$2,100
($175/month)
$2,000
($167/month)
$1,800
($150/month)
$1,800
($150/month)
$1,620
($135/month)
$0
($0/month)

$1,200
($100/month)
$2,400
($200/month)
$2,100
($175/month)
$1,500
($125/month)
$1,620
($135/month)
$1,200
($100/month)
$1,020
($85/month)
$0
($0/month)

Minneapolis
(1,786)
Bonner Springs
(7,846)
Anthony
(2,146)
El Dorado
(12,976)
Paola
(5,634)
Phillipsburg
(2,317)
Columbus
(3,062)
Oswego
(1,683)

Below is a table showing the annual and monthly compensation for
councilmembers/commissioners and mayors of nearby 1st class cities in Kansas. The list is
sorted from highest to lowest mayor compensation.
1st Class Cities Commission/Council Compensation
City/Population

Mayor

Commissioner/
Councilmember

Kansas City
Kansas/WyCo
(153,014)

$120,000
($10,000/month)

$17,710
($1,476/month)

Wichita
(390,556)

$106,591
($8,883/month)

$44,363
($3,697/month)

Lenexa
(54,804)

$23,488
($1,957/month)

$11,759
($980/month)

Lawrence
(97,348)

$22,044
($1,837/month)

$22,044
($1,837/month)

Leavenworth
(36,129)

$7,200
($600/month)

$6,000
($500/month)

Staff Comment
If the commissioners have a desire to proceed with adjusting the City Commission
compensation, the discussion should include the effective date so that staff can make the
necessary budget adjustments.

CITY COMMISSIONER COMPENSATION
JUNE 13TH, 2022

2ND CLASS CITIES COMMISSIONER/COUNCILMEMBER COMPARISON
City/Population

Compensation

City/Population

Compensation

Andover (13,609)

$4,700 ($392/month)

Paola (5,634)

$1,620 ($135/month)

Park City (7,654)

$4,550 ($379/month)

El Dorado (12,976)

$1,500 ($125/month)

Kingman (2,859)

$3,758 ($313/month)

Minneapolis (1,786)

$1,200 ($100/month)

Eudora (6,551)

$3,600 ($300/month)

Phillipsburg (2,317)

$1,200 ($100/month)

Edwardsville (4,506)

$3,000 ($250/month)

Columbus (3,062)

$1,020 ($85/month)

Augusta (9,363)

$2,500 ($208/month)

De Soto (6,374)

$840 ($70/month)

Bonner Springs (7,846)

$2,400 ($200/month)

Lincoln Center (1,209)

$650 ($54/month)

Anthony (2,146)

$2,100 ($175/month)

Oswego (1,683)

$0 ($0/month)

2ND CLASS CITIES MAYOR COMPARISON
City/Population

Compensation

City/Population

Compensation

Park City (7,654)

$10,000 ($833/month)

Minneapolis (1,786)

$2,400 ($200/month)

De Soto (6,374)

$9,240 ($770/month)

Bonner Springs (7,846)

$2,116 ($176/month)

Andover (13,609)

$7,200 ($600/month)

Anthony (2,146)

$2,100 ($175/month)

Edwardsville (4,506)

$6,000 ($500/month)

El Dorado (12,976)

$2,000 ($167/month

Augusta (9,363)

$5,000 ($417/month)

Paola (5,634)

$1,800 ($150/month)

Kingman (2,859)

$4,295 ($358/month)

Phillipsburg (2,317)

$1,800 ($150/month)

Eudora (6,551)

$4,200 ($350/month)

Columbus (3,062)

$1,620 ($135/month)

Lincoln Center (1,209)

$2,400 ($200/month)

Oswego (1,683)

$0 ($0/month)

COMMISSIONER COMPENSATION ADJUSTED FOR INFLATION
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MAYOR COMPENSATION ADJUSTED FOR INFLATION
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